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HEALTH AND SAFETY REFORM UPDATE

Cabinet has made initial decisions about the
first phase of regulations to support the new
Health and Safety at Work Act, following
public consultation on proposals last year.

You can read the Cabinet papers on the MBIE
website at:

http:/www.mbie.govt.nz/what-we-do/
workplace-health-and-safety-reform/

development-of-regulations-to-support-the-

new-health-and-safety-at-work-act

Some of the content of the papers has been
withheld in order to protect the confidentiality
of the Transport and Industrial Relations Select
Committee process for the Health and Safety
Reform Bill. The Select Committee is due to
report the Bill back to Parliament by the end
of May.

A key decision made by Cabinet was to allow
the release of exposure drafts of the various
phase one regulations, and these will be
made available on the MBIE website as drafts
become ready.

The purpose of the exposure draft process
is to give interested parties an opportunity
to see how the new regulations will look and
get stakeholder feedback on whether the
decisions taken by Cabinet are accurately
represented in the regulations as drafted.
Expert industry input is also needed on
technical aspects of the regulations, to make
sure they are accurate.

The following draft regulations are expected
to be ready for release in early April:
> general risk and workplace management
> asbestos
> major hazard facilities
> redrafted regulations recently made under
the HSE Act:
- petroleum exploration and extraction

mining

adventure activities

An exposure draft of administrative
regulations will be released late April detailing
infringement offences and fees in phase

one regulations, and prescribe a standard
infringement notice.

An exposure draft of the regulations for
work involving hazardous substances is
expected to be ready for release around
November 2015.

An exposure draft of the worker participation,
engagement and representation regulations
will be released after the Bill has been
reported back to Parliament.
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MANAGEMENT OF RISKS ASSOCIATED
WITH HAZARDOUS WASTE

The Cabinet paper on regulations to support
the new HSW Act has noted the uncertainty
that exists around the application of HSNO
controls to waste products containing
hazardous substances. That Cabinet paper
propose that the new hazardous substance
regulations will

(i) apply to a waste product if it is reasonably
likely that the waste product is a substance
that meets the classification criteria for
substances with explosive properties,
flammable properties, oxidising properties,
toxic properties, or corrosive properties;

(ii) prescribe simplified requirements for the
workplace labelling of containers that
are used to store any waste product that
is, or contains, a substance that meets
the classification criteria for substances
with explosive properties, flammable
properties, oxidising properties, toxic

properties, or corrosive properties
labelling of containers that are used
to store hazardous waste; and

(iii) prescribe a simplified list of matters
to be included in safety data sheets for
any waste product that is, or contains,
a substance that meets the classification
criteria for substances with explosive
properties, flammable properties, oxidising
properties, toxic properties, or corrosive
properties.

Read the Cabinet paper at: http://www.mbie.

govt.nz/what-we-do/workplace-health-and-

safety-reform/development-of-regulations-to-
support-the-new-health-and-safety-at-work-
act

Refer to “Paper B: Specific regulatory matters”.
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NEW RULES FOR IMPORTERS AND
MANUFACTURERS OF HAZARDOUS

SUBSTANCES

The Environmental Protection Authority (EPA)
is currently consulting on new rules that would
require everyone who manufactures or imports
a hazardous substance to supply basic contact
information. The proposed new rules are part
of a wider plan to improve the regulation of
hazardous substances in New Zealand.

WHAT IS BEING PROPOSED?

Under the proposed new rules, anyone who
manufactures or imports products that are
considered ‘hazardous substances’ would
need to supply the EPA with their business
name and contact details.
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While all hazardous substances manufactured
or imported in or into New Zealand require
approval, often importers and manufacturers
meet this requirement by “self-assigning” to
an existing approval or group standard.

The information requirements proposed

will help the EPA better understand who is
involved in the trade of hazardous substances
in New Zealand. Over time, this information
should lead to improved compliance for the
management of hazardous substances.

WHAT WOULD THE NEW RULES COVER?

The new rules will apply to products that
contain ingredients that are:

Explosive

Flammable

Corrosive

Toxic

Ecotoxic

V V. V V V V

Oxidising agents

Certain products are not covered by the
law for hazardous substances, such as
ready-to-eat food, medicines and many
manufactured items.

HOW CAN | MAKE A SUBMISSION?

Submissions can be made on the form provided
and emailed to: hsnotices@epa.govt.nz

You must make your submission by 28 April 2015.
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STATIONARY CONTAINER TEST
CERTIFICATES AND COMPLIANCE

PLANS

When issuing a stationary container system
test certificate, remember to always check
if a compliance plan is in effect.

WorkSafe has recently approved compliance
plans for stationary containers that are

of uncertain design specifications. As a
consequence, we have placed a condition on
the approval that restricts the duration of any
stationary container test certificate that may

be issued. Typically this condition restricts
the test certificate to one or two years.

The person in charge, who will hold the
compliance plan approval, should provide
this information to you. However it would
be prudent to ask anyway.
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IMPORT CLEARANCE TEST
CERTIFICATES FOR UNRTDG
CYLINDERS

We wish to remind test certifiers that the marking requirements for UNRTDG cylinders must
be strictly observed.

Test certifiers who are approved for cylinder importation under regulation 5A of the Compressed
Gases Regulations are asked to recheck the marking diagram of Attachment 9 of the Guide to
Gas Cylinders 2013 (see diagram below) and the specific directions of section 6.2.2.7 taken from
the UN Model Regulations 17th edition.
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In particular, you should note the statement of section 6.2.2.7.6 that:

“Other marks are allowed in areas other than the side wall, provided they are ... outer jacket.
Such marks shall not conflict with required marks.”

Accordingly the marks of other regulatory jurisdictions shall not appear within the marking map
area for the UN specified marks.

BACK TO CONTENTS PAGE



PERIODIC TESTERS AND

CYLINDER IMPORTS

From time to time, a periodic tester will apply

to WorkSafe to extend his or her periodic
tester approval to cover one-off cylinders as
provided for under section 3.9 of the Guide
to Gas Cylinders. These are cylinders that
are not marked with a LAB number or a LAB

SP number and are identified when they are
brought in for filling or testing.

This extension allows the periodic tester to
stamp a LAB number on the cylinder where
the cylinder is an exact match to the approved
design with that LAB number on the register.
It is noted that in these cases, the LAB number
must be followed by the test station mark.

We note that this action, effectively provides
an import clearance for that cylinder.

However, WorkSafe wishes to be quite clear,
that this periodic tester extension does not
enable the tester to provide import clearance
for batches of cylinders under regulation 19.
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HSNO PROSECUTIONS

In November 2014, Ruapehu Alpine Lifts were
successfully prosecuted for breaches of the
HSNO, Resource Management and HSE Acts.
The company was fined a total of $300,000
for the diesel spill that left Raetihi residents
without water for more than two weeks in
October 2013.

The HSNO charges related to failing to ensure
that a stationary container system was
maintained so that it contained a hazardous

substance without leaking and for failing to
ensure that an emergency response plan
was tested every 12 months. These breaches
resulted in fines of $51,500 and $8,500
respectively.

The sentencing notes of Judge BP Dwyer
are attached. They make salient reading.
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INTRODUCING GUIDANCE

AND STANDARDS

The Guidance and Standards team at
WorkSafe consists of 15 writers who are
tasked with producing guidance material

to inform audiences about good health

and safety practice, to describe options for
achieving compliance, and set out WorkSafe’s
expectations as the regulator.

In anticipation of the upcoming new legislation
- the Health and Safety at Work Act and

the Health and Safety at Work (Hazardous
Substances) Regulations - the Guidance

and Standards team is preparing a suite of
guidance on the new provisions.

This suite of guidance will comprise:
> An Interpretive Guide: Overview of
Changes and Transition

Fact Sheet: Test Certifier regime changes
Fact Sheet: New Inventory Requirements
Fact Sheet: New Workplace and Worker
Monitoring Requirements.

The Fact Sheets will be published once the
new Health and Safety at Work (Hazardous
Substances) Regulations are promulgated.
This is expected to be in the first half of 2016.

In addition, the team is reviewing more than
200 items of EPA and WorkSafe Guidance
to determine which guidance should be
updated, replaced or revoked. The outcomes
of this review will feed into the Guidance and
Standards future work programme.
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GOOD PRACTICE GUIDELINES FOR
THE AGRICULTURAL SECTOR

WorkSafe has published two new Good
Practice Guidelines for the agricultural sector:

Working safely with chemicals and fuels
on farms

This document gives guidance on the main
controls set under HSNO for chemicals and
fuels, including:

> pesticides

> herbicides

> fertilisers

veterinary medicines
cleaning products, like dairy sanitisers
post-harvest sanitisers

vV V V V

petrol, diesel and liquefied petroleum gas.

Above ground fuel storage on farms

This document gives guidance on the storage
of petrol and diesel on farms.
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IN THE DISTRICT COURT

AT TAIHAPE
CRI-2014-067-000070

MANAWATU-WANGANUI REGIONAL COUNCIL
WORKSAFE NEW ZEALAND
Informants

v

RUAPEHU ALPINE LIFTS LIMITED

Defendant
Hearing: 6 November 2014
(Heard at Ohakune)
Appearances: B Vanderkolk and M Blaschke for the Informant

Manawatu-Wanganui Regional Council
I Brookie for the Informant Worksafe New Zealand
J Parker for the Defendant

Judgment: 06 November 2014

NOTES OF JUDGE B P DWYER ON SENTENCING

[1] Ruapehu Alpine Lifts Limited (the Defendant) appears for sentence on
four charges arising out of a spill of diesel oil from the Turoa Ski Field which
occurred in September 2013. However, some of the charges predate that date and

arise out of information obtained when investigating the September 2013 spill.

[2]  In summary the charges are that:

e Firstly, between 25 and 28 September 2013 the Defendant discharged diesel
to land in circumstances where that contaminant may have entered water.
This charge involves breach of ss 15(1)(b) and 338(1) Resource Management
Act 1991 (RMA). It is brought by the Manawatu-Wanganui Regional

MANAWATU-WANGANUI REGIONAL COUNCIL WORKSAFE NEW ZEALAND v RUAPEHU ALPINE
LIFTS LIMITED DC CR1-2014-067-000070 [06 November 2014]





Council (the Regional Council) and carries a maximum fine of $600,000

(charging document ending 0019):

o Secondly, between 26 April 2008 and 27 September 2013 being the person in
charge of a stationary container system the Defendant failed to ensure that the
system was maintained so that it contained a hazardous substance without
leakage. This charge involves breach of ss109(1)(e)(i) and 114(1)
Hazardous Substances and New Organisms Act 1996 (the Hazardous
Substances Act). It is brought by Worksafe New Zealand (Worksafe) and
carries a maximum fine of up to $500,000 and $50,000 per day for a

continuing offence (charging document ending 0049):

¢ Thirdly, between 21 October 2011 and 21 October 2013 the Defendant being
a person in charge of a place to which Part 4 Hazardous Substances
(Emergency Management) Regulations 2001 applied it failed to ensure that
an emergency response plan was tested every 12 months. This charge
involves breach of ss 109(1)(e)(ii)) and 114(1) Hazardous Substances Act.
Again it is brought by Worksafe and carries a maximum fine of $500,000 and
up to $50,000 per day for a continuing offence (charging document ending
0054):

e Finally, between 27 September 2013 and 11 October 2013 that being the
controller of equipment under the Health and Safety in Employment
(Pressure Equipment, Cranes, and Passenger Ropeways) Regulations 1999
the Defendant failed to take all practical steps to notify Worksafe of a diesel
spill as soon as possible after the event. This charge is brought by Worksafe
and involves breach of s 50(1)(c) Health and Safety in Employment Act 1992
(the Health and Safety Act). It carries a maximum penalty of $250,000
(charging document ending 0056). |

(3] The Defendant has pleaded guilty to all four charges and is hereby convicted

of all four accordingly.





[4] The Defendant has operated ski fields on Mt Ruapehu in the
Tongatiro National Park since 1953. It currently manages and operates the ski field
at Turoa under a concession from the Department of Conservation. As part of that

operation it uses diesel which must be stored on the ski field, primarily to power its

chairlifts.

[S]  In 2006, the Defendant upgraded its diesel storage and reticulation system by
replacing in ground tanks with an above ground tank system known technically as an
above ground stationary container system (the container system or the system). The
container system was designed and installed by a company called Petroleum
Services Limited (PSL) which specialises in this work. After some teething
problems with diesel flow a booster pump was added to the container system by PSL
in October 2006. The booster pump outlet was connected to the diesel piping system
by way of a metal T piece adaptor connected to two flexible hoses each of which in
turn was connected to solenoid valves serving the two delivery lines leading to fuel

dispensers on the ski field.

[6]  After its initial installation in 2006, PSL undertook scheduled maintenance of
the system until 2008 at which time the Defendant took over maintenance using its
own staff, That was the situation which prevailed up until September 2013 when the

spill of diesel which led to these charges occurred.

[71  The spill happened sometime between 10.30 pm on 26 September and
6.00 am on 27 September. After a delivery of diesel had been pumped to the ski
field chairlift the booster pump continued to operate even though the solenoid valves
had closed. This built up pressure in the system which ultimately led to one of the
flexible hoses attaching the pump to the reticulation pipes becoming detached,
spilling diesel into the environment. Just over 19,000 litres of diesel were pumped
out during this process. Ski field staff discovered that the booster pump was still
operating at 6.00 am on the morning of 27 September and turned it off. By 7.00 am
it was or should have been apparent that a reasonably significant spill of diesel had
occurred. There were visible signs of a slick on the side of the diesel tank and

according to the summary of facts a distinct smell of diesel could be detected.





[8] On 30 September 2013, Rangitikei District Council received two complaints
that the Raetihi water supply was contaminated and on 1 October the
Regional Council received a complaint about a diesel spill in the Makotuku Stream.
The diesel discharge from the ski field had entered the wider water system via a
storm-water drain located near the container system. Regional Council staff who
attended the site that day observed a strong diesel smell together with obvious

contamination points and flow paths.

9] Subsequent investigations established a number of deficiencies in the
container system. Two critical deficiencies were the absence of pressure relief
valves on a section of delivery hose and the use of non industry approved
hose clamps which led to the delivery hose separating from the hose tail on the pump

thereby resulting in the spill.

[10] The Defendant acknowledges ultimate responsibility for these failures as it
must, although it points to the fact that it relied on PSL’s expertise in designing and
installing the system. Even accepting that, it is apparent that there were failures on
the part of the Defendant which were contributors to this offending and the

consequences which flowed from it.

[11] In light of that background I turn to consider a number of legal issues

relevant to all aspects of this sentencing,

[12]  The first is the interrelationship of these charges brought by two different
prosecutors under three separate Acts of Parliament. The prosecutors have agreed
that the charge laid by the Regional Council under RMA ought be treated as the
lead charge because it involved a significant spill into a national park and the

contamination of a town water supply. It carries the heaviest penalty.

[13] However, it is also necessary to recognise that the offending to which the
Defendant has pleaded guilty involves breaches of legislation aimed at different
issues namely, protection of the environment, dealing with hazardous substances and
workplace safety. Although the Hazardous Substances Act and Health and Safety

Act prosecutions are regarded as being secondary to the RMA charge in this case,





they are nevertheless, significant charges which must be marked by appropriate
penalties. That process is complicated a little further in that Worksafe identifies the
charge of failing to maintain the container system (charging document ending 0049)

as the lead charge insofar as the Hazardous Substances Act and Health and Safety

Act charges are concerned.

[14] 1 must adopt the usual sentencing practice in this case of identifying
appropriate starting points for each of the charges. There is some difference between
counsel and myself as to where I go from there, counsel having agreed on the
identification of starting points on both sets of charges and then making an
adjustment for what is commonly referred to as totality at that point before making
further adjustments. With respect to counsel I disagree with that process, although I

am not sure that my disagreement will have any practical effect on final outcome.

[15] The process of adjusting the end calculated penalty is to ensure that any fines
imposed are proportional to the circumstances of the offending and the offender.
That is the final step in the sentencing process after all other adjustments have been
made. That is abundantly clear from paras [78] and [141] Hanham & Ors’ to which

counsel have referred in these proceedings.

[16] Accordingly, I consider that the appropriate process to be adopted in respect
of all the charges is to assess starting points for each set of charges, that is the RMA
charge on the one hand and the combined Hazardous Substances Act and Health and
Safety Act charges on the other. To then make adjustments from the starting points
calculated having regard to the aggravating and mitigating factors applicable to each
set of charges and to then calculate what the end penalty should be. Then finally
before imposing the end penalty to make any adjustment to the penalties so that the

final fines are not disproportionate when considered in totality.

[17]  The next issue which I have considered arises out of overlap which occurs
between the various charges. The most obvious example of this is the Defendant’s
failure to adequately maintain the container system over the five year period from

when PSL ceased maintenance and the date of the offending. Mr Vanderkolk put

! Department of Labour v Hanham (2009) 8 NZELC 93,095; (2008) 6 NZELR 79.





some emphasis on that failure and identified it as an aggravating factor in the RMA
offending. I agree that would normally be the case. However, the failure to maintain
the system over that five year period is also the subject of the Worksafe charge
(charging document 0049) and is identified by Worksafe as the lead charge in its set

of charges.

[18] It appears to me that if the failure to maintain is to be both an aggravating
factor in the RMA prosecution and the subject of separate prosecution under the
Hazardous Substances Act there will have effectively been double penalisation of the
Defendant. To avoid that I will not treat the failure to maintain the system as a factor
which adds to the starting point nor as an aggravating factor in the RMA charge but
will rather consider that aspect of the offending when -considering the
Hazardous Substances Act charge. 1 accept that it is certainly a matter of context

having regard to the RMA charge.

[19] In considering all of the charges I am obliged to have regard to or apply
various relevant provisions of the Sentencing Act 2002. I do not propose to set them
out in full in this decision. For the sake of completeness I record that I have had
regard to the purposes and principles of sentencing and the relevant aggravating

factors identified in ss 7, 8 and 9 Sentencing Act.

[20]  The Defendant has advised that it has insurance cover which will enable it to
meet claims from persons who suffered damage as a result of this offending. A
number of claims have been paid and others remain under process. I note that the
Defendant’s insurer made payment of the Regional Council’s clean up costs of
$135,000 immediately upon receipt of an account. Such payments clearly fall into
the category of amends under s 10 Sentencing Act. None of the parties to these
proceedings suggested that a sentence of reparation was appropriate in this case.
Clearly, due to the multiplicity and possible complexity of any reparation claims
such matters are best dealt with by other means in accordance with s 32(3)
Sentencing Act. I do propose to give some credit in sentencing for amends by way
of payments which have been made by the Defendant’s insurer although obviously

not on a dollar for dollar basis.





[21] Finally, in terms of legal issues I record that no suggestion has been made on
the Defendant’s behalf that its financial capacity precludes it from meeting fines in

the amounts suggested by the prosecutors.

[22] 1 now turn to consider appropriate starting points and penalty considerations

for the various offences, commencing with the RMA charge.

[23] The environment affected by the discharge includes Tongariro National Park.
That in itself is a matter which adds to the gravity of this offending. Not only is it a
national park, it is a cultural and natural world heritage site and a site of immense

significance to Maori and indeed to New Zealanders generally.

[24] The Park is administered by the Department of Consetrvation for conservation
purposes. Section 4 National Parks Act 1980 seeks to preserve national parks as far
as possible in their natural state. The Defendant is undoubtedly aware of the
sensitivity of this environment. I concur with the observation contained in the victim
impact statement filed on behalf of Ngati Rangi that those who are on Ruapehu have
an obligation to make sure that everything they do is beyond reproach and of a

standard exceeding excellent. The Defendant has failed in that obligation.

[25] The environment affected by this offending extends beyond the
National Park, however. It should be noted that the word environment is defined in
RMA as...including people and communities... so that effects on the surrounding
community must also be taken into account in assessing the effects of this offending

on the environment. Those effects arise at a number of levels.

[26]  There was contamination of the soil in the area of the diesel spill albeit in a
highly modified part of the Park. I understand that the contaminated soil has been
collected and cleaned and awaits final disposal in accordance with direction from

iwi. Residual traces of diesel in the soil are expected to vaporise over time.

[27]  There was significant damage to the natural water systems where the diesel
discharged. The diesel entered the headwaters of the Makotuku Stream. The

Makotuku is habitat to numerous native species of water life including eel (which are





relied on for food by iwi) and the endangered blue duck, among others. Diesel from
the leak covered the headwaters and flowed downstream resulting in a reduction of
stream biodiversity. Re-establishment of the stream biota to the level which existed
before the leak is estimated to take multiple years and is considered by the

Department of Conservation to be a major and ongoing effect.

[28] In addition to its natural values the Makotuku Stream is the source of the
reticulated water supply for the Raetihi township. As a result of this spill all of
Raetihi’s reticulated water was cut off for 11 days from 2 October 2013 and
drinking water was unavailable for 20 days. The consequences of this ranged from
inconvenience to severe risk and are detailed in victim impact statements from the
Waimarino-Waiouru Community Board, Ngati Rangi and Uenuku iwi. The adverse

effects are too numerous to list in detail but I give a number of examples:

e Many people drank the contaminated water. It was complaints from the
public about the water which led to investigation by the District Council and
the Regional Council and then closure of the system. The victim impact
statement of Uenuku reported instances of health effects particularly on

children;

e The Raetihi community was at severe risk without full fire fighting capability

for 11 days;
e Accommodation and food providers had to close and turn away bookings;

e Community organisations and marae had to carry the costs of setting up

community shower, feeding and washing arrangements.

In general a wide variety of personal hardships and inconveniences was experienced

in the community.

[29] Finally in this regard I refer to the cultural impacts identified in the victim
impact statements of Ngati Rangi and Uenuku. Both iwi identify the central

importance of Ruapehu and its waterways to them. The deep offence which has been





occasioned to them is apparent in their statements. They consider that they have
failed in their obligations to protect this environment. These impacts are

environmental effects which I am obliged to take into account in this sentencing.

[30] What is the culpability of the Defendant for the effects on the environment
which have been identified? Mr Vanderkolk submits that the Defendant did not
operate the stationary container system in a manner where it could be said that it was
conscious of the risk its contaminants posed to the environment. It is apparent that a
maintenance report by PSL in 2008 had identified likely downstream failures in the

system.

[31] A number of disturbing aspects of the offending emerge from the material
which I have considered including that contained in an affidavit from the
Defendant’s operations manager Mr C L Thrupp who was advised at 7.30 am on 27
September that the booster pump had been running and that a hose had come off. On
inspection he noticed a wet strip down the side of the diesel tank. He says that he
did not smell any diesel nor see any signs of diesel on the ground. He was then
advised that the diesel tank was empty or near empty. He says that that did not ring
any alarm bells because he had found no evidence of a spill and the tank had run out

of fuel from time to time before. No further action was taken.

[32] On Monday 30 September Mr Thrupp was advised that a manual tank
reconciliation showed about 15,000 litres of diesel was missing. Apparently that did
not ring any alarm bells as the reconciliation had been out in the past. Mr Thrupp
was also advised by the Defendant’s maintenance manager that he had seen some
staining on the ground. There was apparently no follow up then nor on the next day
1 October. It was the following day, Wednesday 2 October, that Regional Council

staff discovered the stream contamination.

[33] It is not clear whether the lack of knowledge evidenced by Mr Thrupp as to
the discharge and the potential spill of diesel was the Defendant’s situation. It may
well be that other staff members had smelt the contamination and knew of it. That is
what is contended in the prosecutors’ summary of facts which states that the

Defendant knew of the amount of diesel spilled on Saturday 28 September. I do not





think that any inconsistencies in that regard need to be resolved. Even on the basis
of the information contained in Mr Thrupp’s affidavit it is apparent that the

Defendant’s response to the diesel spill was totally inadequate.

[34] The combination of a running pump, an empty diesel tank and a blown hose
which was known to the Defendant’s staff members on 27 September obviously
required immediate and vigorous investigation. That was not done. It is significant
that when Regional Council staff arrived on site on 2 October they observed a strong
diesel smell and obvious contamination points. It is reasonable to expect that had the
Defendant’s staff conducted a thorough site investigation on 27 September these
things would have been obvious to them as well. As a consequence the discharge
remained undetected for five days during which time the residents of Raetihi were

drinking the contaminated water.

[35] In looking to fix a starting point for penalty on this charge I have considered

the various comparative cases referred to by counsel.

[36] In Southern Storm Fishing (2007) Ltd v Nelson City Council’ which involved
the discharge of a limited amount of fuel into Nelson Harbour, Young J rejected a
primarily volume based approach to calculation of penalty for maritime discharge
offences. He identified other relevant factors such as degree of fault, spread of
contaminant, environmental damage and the Defendant’s response which should be

taken into account. A number of those ate relevant in this case.

[37] Auckland Regional Council v Gubbs Motors Ltd involved a discharge of
18,500 litres of diesel caused by vandals or thieves damaging a tank. There were
widespread effects on marine vegetation and wildlife. River contamination led to cut
off of the Warkworth water supply for three weeks, similar to this present case. The
maximum penalty available at the time of the Gubbs’ case was $200,000. Judge
Moore in that case adopted a penalty starting point of $70,000 or just over one-third

of the maximum:.

z [2011] 1 NZLR 715; [2011] NZRMA 143 (HC).
DC Auckland CRN08088500246, 20 March 2009.





[38] It is apparent from reading the decision that the offending in Gubbs was
considerably less serious than the present offending for a number of reasons. There
was limited culpability on the part of the defendants with the actions of vandals
being the primary cause of the discharge. Environmental effects in Gubbs were
limited primarily to loss of vegetation. There were no community effects of the kind
experienced here as the Council was apparently able to provide water from another
source. There were no cultural effects of the kind experienced here. No one drank
contaminated water. Although the defendant’s initial response in Gubbs was

inadequate that situation was short lived.

[39] The third case referred to by counsel was Maritime New Zealand v
Prosafe Production Services PTE Ltd® which again issued at a time when the
maximum penalty for offending of this kind was $200,000. The defendant in that
case spilled 30,000 litres of oil into the sea from an offshore drilling platform over a
period of only three minutes, as the result of staff inattention. The Judge took a
starting point in that case of $150,000 or 75 percent of maximum penalty. The
rationale for such a high level of starting point was the need identified by the Judge
to assertively denounce offending in the marine area and to promulgate a message of

deterrence of offending by offshore drillers in the marine environment.

[40] To some extent I concur with Mr Vanderkolk’s submission that there is a
similar need to assertively denounce and deter offending by commercial operators in

a national park.

[41] Finally, I refer to Maritime New Zealand v Daina Shipping Company’ cited
by Mr Vanderkolk. In that case the Court took the starting point of $450,000 from a
potential fine of $600,000 being the same amount available as in this case. I find
Daina of little assistance however. It seems clear in that case that the starting point
was agreed by counsel. I think it is clear that the extent of environmental damage
was even greater than was present here and is longer lasting although the defendant’s

culpability may have been less.

; DC New Plymouth CRI-2008-043-2447, 7 July 2009,
DC Tauranga CR1-2012-070-1872, 26 October 2012.





[42] None of the identified cases are on all fours with the offending in this case

although there are some parallels which may be drawn between them. However, the

combination of the following factors:

¢ Ahighly sensitive environment of national and international significance;
e Arange of adverse effects including some of the most serious kind;
e A slow and inadequate response to the discharge by the Defendant,

leads me to the view that a starting point for penalty of $375,000 is appropriate.

[43] That figure represents approximately 60 percent of the maximum penalty
available, marking the seriousness of the offending. It contains an element of
deterrence insofar as commercial operators in national parks or similar environments
are concerned, reflecting the need for them to manage their businesses to the highest

environmental standard.

[44] The Defendant is entitled to appropriate reductions from that figure to reflect
mitigating factors. It is apparent from a letter provided by the Department of
Conservation Partnership Manager Tongariro, that prior to this offending the
Defendant had conducted itself in a diligent and professional way in the manner in
which it conducted its concessions in the National Park over a period of 37 years. It
has no previous convictions for RMA offending. It is apparent that the Defendant
participated actively in the community response to the closure of the water supply
thereby demonstrating remorse.  Its insurance payout enabled immediate
reimbursement of Regional Council clean up costs and may lead to reparation of
losses by those in the community who suffered them. I consider that a reduction
from starting point in the order of 15 percent adequately reflects those factors. The
Defendant is entitled to a further reduction from that point in the order of 25 percent
to reflect its early and prompt guilty plea. Those reductions lead to a penalty of
$240,000 on the RMA charge.





[45] Turning now to the charges brought under the Hazardous Substances and
Health and Safety Acts. I note that Mr Brookie has categorised the charge of failing

to maintain the stationary container system as the lead or most serious of the charges

brought by Worksafe.

[46] The purpose of the Hazardous Substances Act is to protect the environment
and the health and safety of people and communities by preventing or managing the
adverse effects of hazardous substances. The Defendant was responsible for
managing a stationary container system holding 40,000 litres of diesel in a highly
sensitive environment. Diesel is a human toxin and carcinogen. It is an acute
aquatic toxicant. For obvious reasons it was incumbent on the Defendant to properly

manage and maintain the system.

[47] As 1 have observed previously, the container system was maintained by PSL
for a period of about two years after installation. That company is a specialist in the
design, installation and maintenance of such systems. In 2008, the Defendant took
over the maintenance itself. The Defendant’s staff included a plumber and gasfitter,
electricians, mechanics and the like but apparently not people with expertise in these
systems. Mr Parker concedes that the Defendant did not maintain the system using

appropriate and properly qualified people as it should have.

[48] The extent of maintenance checks carried out by the Defendant’s staff
appears to have been monthly visual checks of the interface between the tanks and
outlets by the Defendant’s maintenance manager. Mr Parker contends that other
undefined maintenance and upkeep was undertaken at regular intervals by staff
whilst acknowledging that this was not best practice. The Defendant is not able to
produce any records establishing the extent of its maintenance practices. It is
apparent that mandatory annual maintenance checks by an approved contractor were
not undertaken. It is further apparent that the container system was in a state of
disrepair at the time of the spill in a number of respects including faulty sensors and
a waterlogged relay switch which appears to have been a significant contributor to

what happened.





[49] Worksafe acknowledges that there were deficiencies in the design and
installation of the stationary container system by PSL which were also critical to
what happened in this case. But it seems clear that inadequate maintenance was also

a significant factor in the failure of the system giving rise to the discharge.

[50] The following factors lead me to categorise the offending under the

maintenance charge as at least moderately serious:

e The fact that the stationary container system was established in an
environment which is particularly vulnerable to damage from hazardous

substances;

e The prolonged nature of the maintenance failure which persisted over a

period of five years;

e The fact that a spill actually occurred so that the maintenance failure had
direct consequences in terms of failure to contain the hazardous substance

which the container system was supposed to do.

I have not looked to consider wider environmental consequences under this

particular head as I have dealt with those in the RMA context.

[51] The maximum fine for this offending is $500,000. Mr Brookie suggested an
initial starting point for penalty considerations before any totality adjustment of
$135,000 to $150,000. The only comparative case to which he was able to refer was
Dunedin City Council v Duong® relating to storage of hazardous substances. It

provides little guidance in this case.

[52] Ultimately, I consider that a starting point in the range suggested by
Mr Brookie adequately marks the seriousness of the offending. Arguably the figure
could have been much higher in light of the consequences of this offending. But I
consider that the contribution of the design and installation failures to a system

failure make a starting point in the range identified by Mr Brookie appropriate and I

%2010} DCR 472 (DC).





will adopt the sum of $135,000. I consider that the $70,000 submitted by Mr Parker
fails to adequately mark the seriousness of the offending particularly having regard

to its duration.

[53] Worksafe has advanced its submissions on the basis that the failure to
maintain charge is the lead charge in its portion of these proceedings. Mr Brookie
then suggests starting points of $15,000 on the charge of failing to ensure that an
emergency response plan was tested every 12 months under the
Hazardous Substances Act and $10,000 on the charge of failing to notify Worksafe
of the diesel spill as soon as possible after the event. He has taken a global approach
to this offending as is frequently done. That approach gives an all up combined
starting point on the Worksafe charges of $160,000. Mr Parker on the other hand has
suggested starting points of $10,000 and $5000 respectively on the Hazardous
Substances and the Health and Safety Act charges.

[54] I will adopt the $15,000 figure advanced by Mr Brookie in respect of the
emergency response plan. I consider that it is appropriate that a penalty of some
consequence be imposed on this offence, notwithstanding the secondary nature
which Worksafe has attributed to it in its sentencing hierarchy and the global
approach which it has taken to overall penalty on its charges. It is reasonable to ask
the question, if a tested emergency response plan had been available and executed
when this discharge occurred, would the consequences of the offending have been

what they were?

[55]1 I will convict and discharge the Defendant on the remaining charge under the
Health and Safety Act. Both Mr Brookie and Mr Parker recognised that this

particular offence is at the lesser end of the scale in terms of seriousness.

[56] In the context of the overall offending I determine that the combined
starting point of $150,000 for the two remaining Worksafe charges is appropriate for
this group of charges.

[57] That leads to the issue of credits for mitigating circumstances. Worksafe

acknowledges two relevant circumstances in this instance. Firstly, co-operation with





Worksafe’s investigation and an indication that the Defendant would make three of

its staff available to give evidence in proceedings which Worksafe has brought

against PSL. Secondly, assistance with clean up efforts.

[58] Mr Brookie suggests that the appropriate discount for these factors is in the
order of 25 percent of starting point. Mr Parker concurs with that assessment. I
disagree and I determine that a discount of 15 percent consistent with that allowed
on the RMA charge adequately reflects these factors. The Defendant is entitled to a
further discount from that point in the order of 25 percent on account of its prompt
guilty plea. That would give a penalty outcome on the two Worksafe charges of

$86,000 for the lead charge and $9500 on the remaining charge.

[59] Finally, I consider the overall sentencing outcome and whether the final
outcome is proportionate to this offending and this offender. In doing so I
acknowledge again the complicating factors brought about by the facts of this case

giving rise to multiple charges under different Acts of Parliament.

[60] The combined sentences which I have determined total $335,500. Looking at
the offending overall I determine that the imposition of cumulative penalties totalling
$300,000 is an appropriate outcome. I propose making an adjustment against the
final penalties imposed on the Hazardous Substances Act charges, leaving the lead

charge under RMA at the original figure I had arrived at.

[61] T do not intend to diminish the significance of the Worksafe charges in
adopting that process. I have set out clearly in this decision what I considered
appropriate starting points and end points for those charges. Nor do I intend to imply
in some way that RMA legislation takes priority over the other two Acts. However,
the parties have agreed that the charge laid by the Regional Council is the
lead charge in these proceedings. The adverse effects on the community which I
have identified and considered under the RMA charge, in my view, should be
marked by an appropriate payment to the prosecuting authority representing that
community namely the Regional Council. 1 consider that the particular

circumstances and complexities of this case make such an approach proper. I note





that this process ultimately leads to penalties in the order submitted by Mr Brookie

using a different approach.

[62]

Accordingly, I determine as follows:

On the RMA charge (charging document ending 0019) Ruapehu Alpine Lifts
Limited is fined the sum of $240,000. It will pay solicitor costs in
accordance with the Costs in Criminal Cases Regulations 1987 (fixed by the
Registrar if need be) and Court costs $130. Pursuant to the provisions of
s 342 Resource Management Act I direct that the fine less 10 percent Crown

deduction is to be paid to Manawatu-Wanganui Regional Council;

On the first Hazardous Substances Act charge (charging document ending
0049) Ruapehu Alpine Lifts Limited is fined the sum of $51,500. It will pay
solicitor costs in accordance with the Costs in Criminal Cases Regulations

(fixed by the Registrar if need be) and Court costs $130;

On the second Hazardous Substances Act charge (charging document ending
0054) Ruapehu Alpine Lifts Limited is fined the sum of $8500. It will again
pay solicitor costs in accordance with the Costs in Criminal Cases

Regulations (fixed by the Registrar if need be) and Court costs $130;

Finally, on the Health and Safety Act charge (charging document ending
0056) the Defendant is convicted and discharged subject to payment of
solicitor costs in accordance with the Costs in Criminal Cases Regulations

(ﬁxed by the Registrar if need be) and Court costs $130.

B P Dwyer ,
Environment Judge /
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HEALTH AND SAFETY REFORM UPDATE

Cabinet has made initial decisions about the
first phase of regulations to support the new
Health and Safety at Work Act, following
public consultation on proposals last year.

You can read the Cabinet papers on the MBIE
website at:

http:/www.mbie.govt.nz/what-we-do/
workplace-health-and-safety-reform/

development-of-regulations-to-support-the-
new-health-and-safety-at-work-act

Some of the content of the papers has been
withheld in order to protect the confidentiality
of the Transport and Industrial Relations Select
Committee process for the Health and Safety
Reform Bill. The Select Committee is due to
report the Bill back to Parliament by the end
of May.

A key decision made by Cabinet was to allow
the release of exposure drafts of the various
phase one regulations, and these will be
made available on the MBIE website as drafts
become ready.

The purpose of the exposure draft process
is to give interested parties an opportunity
to see how the new regulations will look and
get stakeholder feedback on whether the
decisions taken by Cabinet are accurately
represented in the regulations as drafted.
Expert industry input is also needed on
technical aspects of the regulations, to make
sure they are accurate.

The following draft regulations are expected
to be ready for release in early April:
> general risk and workplace management
> asbestos
> major hazard facilities
> redrafted regulations recently made under
the HSE Act:
- petroleum exploration and extraction

mining

adventure activities

An exposure draft of administrative
regulations will be released late April detailing
infringement offences and fees in phase

one regulations, and prescribe a standard
infringement notice.

An exposure draft of the regulations for
work involving hazardous substances is
expected to be ready for release around
November 2015.

An exposure draft of the worker participation,
engagement and representation regulations
will be released after the Bill has been
reported back to Parliament.

BACK TO CONTENTS PAGE
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MANAGEMENT OF RISKS ASSOCIATED
WITH HAZARDOUS WASTE

The Cabinet paper on regulations to support
the new HSW Act has noted the uncertainty
that exists around the application of HSNO
controls to waste products containing
hazardous substances. That Cabinet paper
propose that the new hazardous substance
regulations will

(i) apply to a waste product if it is reasonably
likely that the waste product is a substance
that meets the classification criteria for
substances with explosive properties,
flammable properties, oxidising properties,
toxic properties, or corrosive properties;

(ii) prescribe simplified requirements for the
workplace labelling of containers that
are used to store any waste product that
is, or contains, a substance that meets
the classification criteria for substances
with explosive properties, flammable
properties, oxidising properties, toxic

properties, or corrosive properties
labelling of containers that are used
to store hazardous waste; and

(iii) prescribe a simplified list of matters
to be included in safety data sheets for
any waste product that is, or contains,
a substance that meets the classification
criteria for substances with explosive
properties, flammable properties, oxidising
properties, toxic properties, or corrosive
properties.

Read the Cabinet paper at: http://www.mbie.
govt.nz/what-we-do/workplace-health-and-
safety-reform/development-of-regulations-to-

support-the-new-health-and-safety-at-work-

act

Refer to “Paper B: Specific regulatory matters”.
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NEW RULES FOR IMPORTERS AND
MANUFACTURERS OF HAZARDOUS

SUBSTANCES

The Environmental Protection Authority (EPA)
is currently consulting on new rules that would
require everyone who manufactures or imports
a hazardous substance to supply basic contact
information. The proposed new rules are part
of a wider plan to improve the regulation of
hazardous substances in New Zealand.

WHAT IS BEING PROPOSED?

Under the proposed new rules, anyone who
manufactures or imports products that are
considered ‘hazardous substances’ would
need to supply the EPA with their business
name and contact details.
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While all hazardous substances manufactured
or imported in or into New Zealand require
approval, often importers and manufacturers
meet this requirement by “self-assigning” to
an existing approval or group standard.

The information requirements proposed

will help the EPA better understand who is
involved in the trade of hazardous substances
in New Zealand. Over time, this information
should lead to improved compliance for the
management of hazardous substances.
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WHAT WOULD THE NEW RULES COVER?

The new rules will apply to products that
contain ingredients that are:

Explosive

Flammable

Corrosive

Toxic

Ecotoxic

V V. V V V V

Oxidising agents

Certain products are not covered by the
law for hazardous substances, such as
ready-to-eat food, medicines and many
manufactured items.

HOW CAN | MAKE A SUBMISSION?

Submissions can be made on the form provided
and emailed to: hsnotices@epa.govt.nz

You must make your submission by 28 April 2015.

BACK TO CONTENTS PAGE

STATIONARY CONTAINER TEST
CERTIFICATES AND COMPLIANCE

PLANS

When issuing a stationary container system
test certificate, remember to always check
if a compliance plan is in effect.

WorkSafe has recently approved compliance
plans for stationary containers that are

of uncertain design specifications. As a
consequence, we have placed a condition on
the approval that restricts the duration of any
stationary container test certificate that may

be issued. Typically this condition restricts
the test certificate to one or two years.

The person in charge, who will hold the
compliance plan approval, should provide
this information to you. However it would
be prudent to ask anyway.
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IMPORT CLEARANCE TEST
CERTIFICATES FOR UNRTDG
CYLINDERS

We wish to remind test certifiers that the marking requirements for UNRTDG cylinders must
be strictly observed.

Test certifiers who are approved for cylinder importation under regulation 5A of the Compressed
Gases Regulations are asked to recheck the marking diagram of Attachment 9 of the Guide to
Gas Cylinders 2013 (see diagram below) and the specific directions of section 6.2.2.7 taken from
the UN Model Regulations 17th edition.

(m) n) )
25E D MF 765432
(©) ) @ @)
PW200 PH300BAR 62.1 KG 50 L
(@ (b) © (d) e
@ ISO 9809-1 F B 2000/12

In particular, you should note the statement of section 6.2.2.7.6 that:

“Other marks are allowed in areas other than the side wall, provided they are ... outer jacket.
Such marks shall not conflict with required marks.”

Accordingly the marks of other regulatory jurisdictions shall not appear within the marking map
area for the UN specified marks.
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PERIODIC TESTERS AND

CYLINDER IMPORTS

From time to time, a periodic tester will apply

to WorkSafe to extend his or her periodic
tester approval to cover one-off cylinders as
provided for under section 3.9 of the Guide
to Gas Cylinders. These are cylinders that
are not marked with a LAB number or a LAB

SP number and are identified when they are
brought in for filling or testing.

This extension allows the periodic tester to
stamp a LAB number on the cylinder where
the cylinder is an exact match to the approved
design with that LAB number on the register.
It is noted that in these cases, the LAB number
must be followed by the test station mark.

We note that this action, effectively provides
an import clearance for that cylinder.

However, WorkSafe wishes to be quite clear,
that this periodic tester extension does not
enable the tester to provide import clearance
for batches of cylinders under regulation 19.

BACK TO CONTENTS PAGE

HSNO PROSECUTIONS

In November 2014, Ruapehu Alpine Lifts were
successfully prosecuted for breaches of the
HSNO, Resource Management and HSE Acts.
The company was fined a total of $300,000
for the diesel spill that left Raetihi residents
without water for more than two weeks in
October 2013.

The HSNO charges related to failing to ensure
that a stationary container system was
maintained so that it contained a hazardous

substance without leaking and for failing to
ensure that an emergency response plan
was tested every 12 months. These breaches
resulted in fines of $51,500 and $8,500
respectively.

The sentencing notes of Judge BP Dwyer
are attached. They make salient reading.
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INTRODUCING GUIDANCE

AND STANDARDS

The Guidance and Standards team at
WorkSafe consists of 15 writers who are
tasked with producing guidance material

to inform audiences about good health

and safety practice, to describe options for
achieving compliance, and set out WorkSafe’s
expectations as the regulator.

In anticipation of the upcoming new legislation
- the Health and Safety at Work Act and

the Health and Safety at Work (Hazardous
Substances) Regulations - the Guidance

and Standards team is preparing a suite of
guidance on the new provisions.

This suite of guidance will comprise:
> An Interpretive Guide: Overview of
Changes and Transition

Fact Sheet: Test Certifier regime changes
Fact Sheet: New Inventory Requirements
Fact Sheet: New Workplace and Worker
Monitoring Requirements.

The Fact Sheets will be published once the
new Health and Safety at Work (Hazardous
Substances) Regulations are promulgated.
This is expected to be in the first half of 2016.

In addition, the team is reviewing more than
200 items of EPA and WorkSafe Guidance
to determine which guidance should be
updated, replaced or revoked. The outcomes
of this review will feed into the Guidance and
Standards future work programme.
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GOOD PRACTICE GUIDELINES FOR
THE AGRICULTURAL SECTOR

WorkSafe has published two new Good
Practice Guidelines for the agricultural sector:

Working safely with chemicals and fuels
on farms

This document gives guidance on the main
controls set under HSNO for chemicals and
fuels, including:

> pesticides

> herbicides

> fertilisers

veterinary medicines
cleaning products, like dairy sanitisers
post-harvest sanitisers

vV V V V

petrol, diesel and liquefied petroleum gas.

Above ground fuel storage on farms

This document gives guidance on the storage
of petrol and diesel on farms.
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IN THE DISTRICT COURT

AT TAIHAPE
CRI-2014-067-000070

MANAWATU-WANGANUI REGIONAL COUNCIL
WORKSAFE NEW ZEALAND
Informants

v

RUAPEHU ALPINE LIFTS LIMITED

Defendant
Hearing: 6 November 2014
(Heard at Ohakune)
Appearances: B Vanderkolk and M Blaschke for the Informant

Manawatu-Wanganui Regional Council
I Brookie for the Informant Worksafe New Zealand
J Parker for the Defendant

Judgment: 06 November 2014

NOTES OF JUDGE B P DWYER ON SENTENCING

[1] Ruapehu Alpine Lifts Limited (the Defendant) appears for sentence on
four charges arising out of a spill of diesel oil from the Turoa Ski Field which
occurred in September 2013. However, some of the charges predate that date and

arise out of information obtained when investigating the September 2013 spill.

[2]  In summary the charges are that:

e Firstly, between 25 and 28 September 2013 the Defendant discharged diesel
to land in circumstances where that contaminant may have entered water.
This charge involves breach of ss 15(1)(b) and 338(1) Resource Management
Act 1991 (RMA). It is brought by the Manawatu-Wanganui Regional

MANAWATU-WANGANUI REGIONAL COUNCIL WORKSAFE NEW ZEALAND v RUAPEHU ALPINE
LIFTS LIMITED DC CR1-2014-067-000070 [06 November 2014]









Council (the Regional Council) and carries a maximum fine of $600,000

(charging document ending 0019):

o Secondly, between 26 April 2008 and 27 September 2013 being the person in
charge of a stationary container system the Defendant failed to ensure that the
system was maintained so that it contained a hazardous substance without
leakage. This charge involves breach of ss109(1)(e)(i) and 114(1)
Hazardous Substances and New Organisms Act 1996 (the Hazardous
Substances Act). It is brought by Worksafe New Zealand (Worksafe) and
carries a maximum fine of up to $500,000 and $50,000 per day for a

continuing offence (charging document ending 0049):

¢ Thirdly, between 21 October 2011 and 21 October 2013 the Defendant being
a person in charge of a place to which Part 4 Hazardous Substances
(Emergency Management) Regulations 2001 applied it failed to ensure that
an emergency response plan was tested every 12 months. This charge
involves breach of ss 109(1)(e)(ii)) and 114(1) Hazardous Substances Act.
Again it is brought by Worksafe and carries a maximum fine of $500,000 and
up to $50,000 per day for a continuing offence (charging document ending
0054):

e Finally, between 27 September 2013 and 11 October 2013 that being the
controller of equipment under the Health and Safety in Employment
(Pressure Equipment, Cranes, and Passenger Ropeways) Regulations 1999
the Defendant failed to take all practical steps to notify Worksafe of a diesel
spill as soon as possible after the event. This charge is brought by Worksafe
and involves breach of s 50(1)(c) Health and Safety in Employment Act 1992
(the Health and Safety Act). It carries a maximum penalty of $250,000
(charging document ending 0056). |

(3] The Defendant has pleaded guilty to all four charges and is hereby convicted

of all four accordingly.









[4] The Defendant has operated ski fields on Mt Ruapehu in the
Tongatiro National Park since 1953. It currently manages and operates the ski field
at Turoa under a concession from the Department of Conservation. As part of that

operation it uses diesel which must be stored on the ski field, primarily to power its

chairlifts.

[S]  In 2006, the Defendant upgraded its diesel storage and reticulation system by
replacing in ground tanks with an above ground tank system known technically as an
above ground stationary container system (the container system or the system). The
container system was designed and installed by a company called Petroleum
Services Limited (PSL) which specialises in this work. After some teething
problems with diesel flow a booster pump was added to the container system by PSL
in October 2006. The booster pump outlet was connected to the diesel piping system
by way of a metal T piece adaptor connected to two flexible hoses each of which in
turn was connected to solenoid valves serving the two delivery lines leading to fuel

dispensers on the ski field.

[6]  After its initial installation in 2006, PSL undertook scheduled maintenance of
the system until 2008 at which time the Defendant took over maintenance using its
own staff, That was the situation which prevailed up until September 2013 when the

spill of diesel which led to these charges occurred.

[71  The spill happened sometime between 10.30 pm on 26 September and
6.00 am on 27 September. After a delivery of diesel had been pumped to the ski
field chairlift the booster pump continued to operate even though the solenoid valves
had closed. This built up pressure in the system which ultimately led to one of the
flexible hoses attaching the pump to the reticulation pipes becoming detached,
spilling diesel into the environment. Just over 19,000 litres of diesel were pumped
out during this process. Ski field staff discovered that the booster pump was still
operating at 6.00 am on the morning of 27 September and turned it off. By 7.00 am
it was or should have been apparent that a reasonably significant spill of diesel had
occurred. There were visible signs of a slick on the side of the diesel tank and

according to the summary of facts a distinct smell of diesel could be detected.









[8] On 30 September 2013, Rangitikei District Council received two complaints
that the Raetihi water supply was contaminated and on 1 October the
Regional Council received a complaint about a diesel spill in the Makotuku Stream.
The diesel discharge from the ski field had entered the wider water system via a
storm-water drain located near the container system. Regional Council staff who
attended the site that day observed a strong diesel smell together with obvious

contamination points and flow paths.

9] Subsequent investigations established a number of deficiencies in the
container system. Two critical deficiencies were the absence of pressure relief
valves on a section of delivery hose and the use of non industry approved
hose clamps which led to the delivery hose separating from the hose tail on the pump

thereby resulting in the spill.

[10] The Defendant acknowledges ultimate responsibility for these failures as it
must, although it points to the fact that it relied on PSL’s expertise in designing and
installing the system. Even accepting that, it is apparent that there were failures on
the part of the Defendant which were contributors to this offending and the

consequences which flowed from it.

[11] In light of that background I turn to consider a number of legal issues

relevant to all aspects of this sentencing,

[12]  The first is the interrelationship of these charges brought by two different
prosecutors under three separate Acts of Parliament. The prosecutors have agreed
that the charge laid by the Regional Council under RMA ought be treated as the
lead charge because it involved a significant spill into a national park and the

contamination of a town water supply. It carries the heaviest penalty.

[13] However, it is also necessary to recognise that the offending to which the
Defendant has pleaded guilty involves breaches of legislation aimed at different
issues namely, protection of the environment, dealing with hazardous substances and
workplace safety. Although the Hazardous Substances Act and Health and Safety

Act prosecutions are regarded as being secondary to the RMA charge in this case,









they are nevertheless, significant charges which must be marked by appropriate
penalties. That process is complicated a little further in that Worksafe identifies the
charge of failing to maintain the container system (charging document ending 0049)

as the lead charge insofar as the Hazardous Substances Act and Health and Safety

Act charges are concerned.

[14] 1 must adopt the usual sentencing practice in this case of identifying
appropriate starting points for each of the charges. There is some difference between
counsel and myself as to where I go from there, counsel having agreed on the
identification of starting points on both sets of charges and then making an
adjustment for what is commonly referred to as totality at that point before making
further adjustments. With respect to counsel I disagree with that process, although I

am not sure that my disagreement will have any practical effect on final outcome.

[15] The process of adjusting the end calculated penalty is to ensure that any fines
imposed are proportional to the circumstances of the offending and the offender.
That is the final step in the sentencing process after all other adjustments have been
made. That is abundantly clear from paras [78] and [141] Hanham & Ors’ to which

counsel have referred in these proceedings.

[16] Accordingly, I consider that the appropriate process to be adopted in respect
of all the charges is to assess starting points for each set of charges, that is the RMA
charge on the one hand and the combined Hazardous Substances Act and Health and
Safety Act charges on the other. To then make adjustments from the starting points
calculated having regard to the aggravating and mitigating factors applicable to each
set of charges and to then calculate what the end penalty should be. Then finally
before imposing the end penalty to make any adjustment to the penalties so that the

final fines are not disproportionate when considered in totality.

[17]  The next issue which I have considered arises out of overlap which occurs
between the various charges. The most obvious example of this is the Defendant’s
failure to adequately maintain the container system over the five year period from

when PSL ceased maintenance and the date of the offending. Mr Vanderkolk put

! Department of Labour v Hanham (2009) 8 NZELC 93,095; (2008) 6 NZELR 79.









some emphasis on that failure and identified it as an aggravating factor in the RMA
offending. I agree that would normally be the case. However, the failure to maintain
the system over that five year period is also the subject of the Worksafe charge
(charging document 0049) and is identified by Worksafe as the lead charge in its set

of charges.

[18] It appears to me that if the failure to maintain is to be both an aggravating
factor in the RMA prosecution and the subject of separate prosecution under the
Hazardous Substances Act there will have effectively been double penalisation of the
Defendant. To avoid that I will not treat the failure to maintain the system as a factor
which adds to the starting point nor as an aggravating factor in the RMA charge but
will rather consider that aspect of the offending when -considering the
Hazardous Substances Act charge. 1 accept that it is certainly a matter of context

having regard to the RMA charge.

[19] In considering all of the charges I am obliged to have regard to or apply
various relevant provisions of the Sentencing Act 2002. I do not propose to set them
out in full in this decision. For the sake of completeness I record that I have had
regard to the purposes and principles of sentencing and the relevant aggravating

factors identified in ss 7, 8 and 9 Sentencing Act.

[20]  The Defendant has advised that it has insurance cover which will enable it to
meet claims from persons who suffered damage as a result of this offending. A
number of claims have been paid and others remain under process. I note that the
Defendant’s insurer made payment of the Regional Council’s clean up costs of
$135,000 immediately upon receipt of an account. Such payments clearly fall into
the category of amends under s 10 Sentencing Act. None of the parties to these
proceedings suggested that a sentence of reparation was appropriate in this case.
Clearly, due to the multiplicity and possible complexity of any reparation claims
such matters are best dealt with by other means in accordance with s 32(3)
Sentencing Act. I do propose to give some credit in sentencing for amends by way
of payments which have been made by the Defendant’s insurer although obviously

not on a dollar for dollar basis.









[21] Finally, in terms of legal issues I record that no suggestion has been made on
the Defendant’s behalf that its financial capacity precludes it from meeting fines in

the amounts suggested by the prosecutors.

[22] 1 now turn to consider appropriate starting points and penalty considerations

for the various offences, commencing with the RMA charge.

[23] The environment affected by the discharge includes Tongariro National Park.
That in itself is a matter which adds to the gravity of this offending. Not only is it a
national park, it is a cultural and natural world heritage site and a site of immense

significance to Maori and indeed to New Zealanders generally.

[24] The Park is administered by the Department of Consetrvation for conservation
purposes. Section 4 National Parks Act 1980 seeks to preserve national parks as far
as possible in their natural state. The Defendant is undoubtedly aware of the
sensitivity of this environment. I concur with the observation contained in the victim
impact statement filed on behalf of Ngati Rangi that those who are on Ruapehu have
an obligation to make sure that everything they do is beyond reproach and of a

standard exceeding excellent. The Defendant has failed in that obligation.

[25] The environment affected by this offending extends beyond the
National Park, however. It should be noted that the word environment is defined in
RMA as...including people and communities... so that effects on the surrounding
community must also be taken into account in assessing the effects of this offending

on the environment. Those effects arise at a number of levels.

[26]  There was contamination of the soil in the area of the diesel spill albeit in a
highly modified part of the Park. I understand that the contaminated soil has been
collected and cleaned and awaits final disposal in accordance with direction from

iwi. Residual traces of diesel in the soil are expected to vaporise over time.

[27]  There was significant damage to the natural water systems where the diesel
discharged. The diesel entered the headwaters of the Makotuku Stream. The

Makotuku is habitat to numerous native species of water life including eel (which are









relied on for food by iwi) and the endangered blue duck, among others. Diesel from
the leak covered the headwaters and flowed downstream resulting in a reduction of
stream biodiversity. Re-establishment of the stream biota to the level which existed
before the leak is estimated to take multiple years and is considered by the

Department of Conservation to be a major and ongoing effect.

[28] In addition to its natural values the Makotuku Stream is the source of the
reticulated water supply for the Raetihi township. As a result of this spill all of
Raetihi’s reticulated water was cut off for 11 days from 2 October 2013 and
drinking water was unavailable for 20 days. The consequences of this ranged from
inconvenience to severe risk and are detailed in victim impact statements from the
Waimarino-Waiouru Community Board, Ngati Rangi and Uenuku iwi. The adverse

effects are too numerous to list in detail but I give a number of examples:

e Many people drank the contaminated water. It was complaints from the
public about the water which led to investigation by the District Council and
the Regional Council and then closure of the system. The victim impact
statement of Uenuku reported instances of health effects particularly on

children;

e The Raetihi community was at severe risk without full fire fighting capability

for 11 days;
e Accommodation and food providers had to close and turn away bookings;

e Community organisations and marae had to carry the costs of setting up

community shower, feeding and washing arrangements.

In general a wide variety of personal hardships and inconveniences was experienced

in the community.

[29] Finally in this regard I refer to the cultural impacts identified in the victim
impact statements of Ngati Rangi and Uenuku. Both iwi identify the central

importance of Ruapehu and its waterways to them. The deep offence which has been









occasioned to them is apparent in their statements. They consider that they have
failed in their obligations to protect this environment. These impacts are

environmental effects which I am obliged to take into account in this sentencing.

[30] What is the culpability of the Defendant for the effects on the environment
which have been identified? Mr Vanderkolk submits that the Defendant did not
operate the stationary container system in a manner where it could be said that it was
conscious of the risk its contaminants posed to the environment. It is apparent that a
maintenance report by PSL in 2008 had identified likely downstream failures in the

system.

[31] A number of disturbing aspects of the offending emerge from the material
which I have considered including that contained in an affidavit from the
Defendant’s operations manager Mr C L Thrupp who was advised at 7.30 am on 27
September that the booster pump had been running and that a hose had come off. On
inspection he noticed a wet strip down the side of the diesel tank. He says that he
did not smell any diesel nor see any signs of diesel on the ground. He was then
advised that the diesel tank was empty or near empty. He says that that did not ring
any alarm bells because he had found no evidence of a spill and the tank had run out

of fuel from time to time before. No further action was taken.

[32] On Monday 30 September Mr Thrupp was advised that a manual tank
reconciliation showed about 15,000 litres of diesel was missing. Apparently that did
not ring any alarm bells as the reconciliation had been out in the past. Mr Thrupp
was also advised by the Defendant’s maintenance manager that he had seen some
staining on the ground. There was apparently no follow up then nor on the next day
1 October. It was the following day, Wednesday 2 October, that Regional Council

staff discovered the stream contamination.

[33] It is not clear whether the lack of knowledge evidenced by Mr Thrupp as to
the discharge and the potential spill of diesel was the Defendant’s situation. It may
well be that other staff members had smelt the contamination and knew of it. That is
what is contended in the prosecutors’ summary of facts which states that the

Defendant knew of the amount of diesel spilled on Saturday 28 September. I do not









think that any inconsistencies in that regard need to be resolved. Even on the basis
of the information contained in Mr Thrupp’s affidavit it is apparent that the

Defendant’s response to the diesel spill was totally inadequate.

[34] The combination of a running pump, an empty diesel tank and a blown hose
which was known to the Defendant’s staff members on 27 September obviously
required immediate and vigorous investigation. That was not done. It is significant
that when Regional Council staff arrived on site on 2 October they observed a strong
diesel smell and obvious contamination points. It is reasonable to expect that had the
Defendant’s staff conducted a thorough site investigation on 27 September these
things would have been obvious to them as well. As a consequence the discharge
remained undetected for five days during which time the residents of Raetihi were

drinking the contaminated water.

[35] In looking to fix a starting point for penalty on this charge I have considered

the various comparative cases referred to by counsel.

[36] In Southern Storm Fishing (2007) Ltd v Nelson City Council’ which involved
the discharge of a limited amount of fuel into Nelson Harbour, Young J rejected a
primarily volume based approach to calculation of penalty for maritime discharge
offences. He identified other relevant factors such as degree of fault, spread of
contaminant, environmental damage and the Defendant’s response which should be

taken into account. A number of those ate relevant in this case.

[37] Auckland Regional Council v Gubbs Motors Ltd involved a discharge of
18,500 litres of diesel caused by vandals or thieves damaging a tank. There were
widespread effects on marine vegetation and wildlife. River contamination led to cut
off of the Warkworth water supply for three weeks, similar to this present case. The
maximum penalty available at the time of the Gubbs’ case was $200,000. Judge
Moore in that case adopted a penalty starting point of $70,000 or just over one-third

of the maximum:.

z [2011] 1 NZLR 715; [2011] NZRMA 143 (HC).
DC Auckland CRN08088500246, 20 March 2009.









[38] It is apparent from reading the decision that the offending in Gubbs was
considerably less serious than the present offending for a number of reasons. There
was limited culpability on the part of the defendants with the actions of vandals
being the primary cause of the discharge. Environmental effects in Gubbs were
limited primarily to loss of vegetation. There were no community effects of the kind
experienced here as the Council was apparently able to provide water from another
source. There were no cultural effects of the kind experienced here. No one drank
contaminated water. Although the defendant’s initial response in Gubbs was

inadequate that situation was short lived.

[39] The third case referred to by counsel was Maritime New Zealand v
Prosafe Production Services PTE Ltd® which again issued at a time when the
maximum penalty for offending of this kind was $200,000. The defendant in that
case spilled 30,000 litres of oil into the sea from an offshore drilling platform over a
period of only three minutes, as the result of staff inattention. The Judge took a
starting point in that case of $150,000 or 75 percent of maximum penalty. The
rationale for such a high level of starting point was the need identified by the Judge
to assertively denounce offending in the marine area and to promulgate a message of

deterrence of offending by offshore drillers in the marine environment.

[40] To some extent I concur with Mr Vanderkolk’s submission that there is a
similar need to assertively denounce and deter offending by commercial operators in

a national park.

[41] Finally, I refer to Maritime New Zealand v Daina Shipping Company’ cited
by Mr Vanderkolk. In that case the Court took the starting point of $450,000 from a
potential fine of $600,000 being the same amount available as in this case. I find
Daina of little assistance however. It seems clear in that case that the starting point
was agreed by counsel. I think it is clear that the extent of environmental damage
was even greater than was present here and is longer lasting although the defendant’s

culpability may have been less.

; DC New Plymouth CRI-2008-043-2447, 7 July 2009,
DC Tauranga CR1-2012-070-1872, 26 October 2012.









[42] None of the identified cases are on all fours with the offending in this case

although there are some parallels which may be drawn between them. However, the

combination of the following factors:

¢ Ahighly sensitive environment of national and international significance;
e Arange of adverse effects including some of the most serious kind;
e A slow and inadequate response to the discharge by the Defendant,

leads me to the view that a starting point for penalty of $375,000 is appropriate.

[43] That figure represents approximately 60 percent of the maximum penalty
available, marking the seriousness of the offending. It contains an element of
deterrence insofar as commercial operators in national parks or similar environments
are concerned, reflecting the need for them to manage their businesses to the highest

environmental standard.

[44] The Defendant is entitled to appropriate reductions from that figure to reflect
mitigating factors. It is apparent from a letter provided by the Department of
Conservation Partnership Manager Tongariro, that prior to this offending the
Defendant had conducted itself in a diligent and professional way in the manner in
which it conducted its concessions in the National Park over a period of 37 years. It
has no previous convictions for RMA offending. It is apparent that the Defendant
participated actively in the community response to the closure of the water supply
thereby demonstrating remorse.  Its insurance payout enabled immediate
reimbursement of Regional Council clean up costs and may lead to reparation of
losses by those in the community who suffered them. I consider that a reduction
from starting point in the order of 15 percent adequately reflects those factors. The
Defendant is entitled to a further reduction from that point in the order of 25 percent
to reflect its early and prompt guilty plea. Those reductions lead to a penalty of
$240,000 on the RMA charge.









[45] Turning now to the charges brought under the Hazardous Substances and
Health and Safety Acts. I note that Mr Brookie has categorised the charge of failing

to maintain the stationary container system as the lead or most serious of the charges

brought by Worksafe.

[46] The purpose of the Hazardous Substances Act is to protect the environment
and the health and safety of people and communities by preventing or managing the
adverse effects of hazardous substances. The Defendant was responsible for
managing a stationary container system holding 40,000 litres of diesel in a highly
sensitive environment. Diesel is a human toxin and carcinogen. It is an acute
aquatic toxicant. For obvious reasons it was incumbent on the Defendant to properly

manage and maintain the system.

[47] As 1 have observed previously, the container system was maintained by PSL
for a period of about two years after installation. That company is a specialist in the
design, installation and maintenance of such systems. In 2008, the Defendant took
over the maintenance itself. The Defendant’s staff included a plumber and gasfitter,
electricians, mechanics and the like but apparently not people with expertise in these
systems. Mr Parker concedes that the Defendant did not maintain the system using

appropriate and properly qualified people as it should have.

[48] The extent of maintenance checks carried out by the Defendant’s staff
appears to have been monthly visual checks of the interface between the tanks and
outlets by the Defendant’s maintenance manager. Mr Parker contends that other
undefined maintenance and upkeep was undertaken at regular intervals by staff
whilst acknowledging that this was not best practice. The Defendant is not able to
produce any records establishing the extent of its maintenance practices. It is
apparent that mandatory annual maintenance checks by an approved contractor were
not undertaken. It is further apparent that the container system was in a state of
disrepair at the time of the spill in a number of respects including faulty sensors and
a waterlogged relay switch which appears to have been a significant contributor to

what happened.









[49] Worksafe acknowledges that there were deficiencies in the design and
installation of the stationary container system by PSL which were also critical to
what happened in this case. But it seems clear that inadequate maintenance was also

a significant factor in the failure of the system giving rise to the discharge.

[50] The following factors lead me to categorise the offending under the

maintenance charge as at least moderately serious:

e The fact that the stationary container system was established in an
environment which is particularly vulnerable to damage from hazardous

substances;

e The prolonged nature of the maintenance failure which persisted over a

period of five years;

e The fact that a spill actually occurred so that the maintenance failure had
direct consequences in terms of failure to contain the hazardous substance

which the container system was supposed to do.

I have not looked to consider wider environmental consequences under this

particular head as I have dealt with those in the RMA context.

[51] The maximum fine for this offending is $500,000. Mr Brookie suggested an
initial starting point for penalty considerations before any totality adjustment of
$135,000 to $150,000. The only comparative case to which he was able to refer was
Dunedin City Council v Duong® relating to storage of hazardous substances. It

provides little guidance in this case.

[52] Ultimately, I consider that a starting point in the range suggested by
Mr Brookie adequately marks the seriousness of the offending. Arguably the figure
could have been much higher in light of the consequences of this offending. But I
consider that the contribution of the design and installation failures to a system

failure make a starting point in the range identified by Mr Brookie appropriate and I

%2010} DCR 472 (DC).









will adopt the sum of $135,000. I consider that the $70,000 submitted by Mr Parker
fails to adequately mark the seriousness of the offending particularly having regard

to its duration.

[53] Worksafe has advanced its submissions on the basis that the failure to
maintain charge is the lead charge in its portion of these proceedings. Mr Brookie
then suggests starting points of $15,000 on the charge of failing to ensure that an
emergency response plan was tested every 12 months under the
Hazardous Substances Act and $10,000 on the charge of failing to notify Worksafe
of the diesel spill as soon as possible after the event. He has taken a global approach
to this offending as is frequently done. That approach gives an all up combined
starting point on the Worksafe charges of $160,000. Mr Parker on the other hand has
suggested starting points of $10,000 and $5000 respectively on the Hazardous
Substances and the Health and Safety Act charges.

[54] I will adopt the $15,000 figure advanced by Mr Brookie in respect of the
emergency response plan. I consider that it is appropriate that a penalty of some
consequence be imposed on this offence, notwithstanding the secondary nature
which Worksafe has attributed to it in its sentencing hierarchy and the global
approach which it has taken to overall penalty on its charges. It is reasonable to ask
the question, if a tested emergency response plan had been available and executed
when this discharge occurred, would the consequences of the offending have been

what they were?

[55]1 I will convict and discharge the Defendant on the remaining charge under the
Health and Safety Act. Both Mr Brookie and Mr Parker recognised that this

particular offence is at the lesser end of the scale in terms of seriousness.

[56] In the context of the overall offending I determine that the combined
starting point of $150,000 for the two remaining Worksafe charges is appropriate for
this group of charges.

[57] That leads to the issue of credits for mitigating circumstances. Worksafe

acknowledges two relevant circumstances in this instance. Firstly, co-operation with









Worksafe’s investigation and an indication that the Defendant would make three of

its staff available to give evidence in proceedings which Worksafe has brought

against PSL. Secondly, assistance with clean up efforts.

[58] Mr Brookie suggests that the appropriate discount for these factors is in the
order of 25 percent of starting point. Mr Parker concurs with that assessment. I
disagree and I determine that a discount of 15 percent consistent with that allowed
on the RMA charge adequately reflects these factors. The Defendant is entitled to a
further discount from that point in the order of 25 percent on account of its prompt
guilty plea. That would give a penalty outcome on the two Worksafe charges of

$86,000 for the lead charge and $9500 on the remaining charge.

[59] Finally, I consider the overall sentencing outcome and whether the final
outcome is proportionate to this offending and this offender. In doing so I
acknowledge again the complicating factors brought about by the facts of this case

giving rise to multiple charges under different Acts of Parliament.

[60] The combined sentences which I have determined total $335,500. Looking at
the offending overall I determine that the imposition of cumulative penalties totalling
$300,000 is an appropriate outcome. I propose making an adjustment against the
final penalties imposed on the Hazardous Substances Act charges, leaving the lead

charge under RMA at the original figure I had arrived at.

[61] T do not intend to diminish the significance of the Worksafe charges in
adopting that process. I have set out clearly in this decision what I considered
appropriate starting points and end points for those charges. Nor do I intend to imply
in some way that RMA legislation takes priority over the other two Acts. However,
the parties have agreed that the charge laid by the Regional Council is the
lead charge in these proceedings. The adverse effects on the community which I
have identified and considered under the RMA charge, in my view, should be
marked by an appropriate payment to the prosecuting authority representing that
community namely the Regional Council. 1 consider that the particular

circumstances and complexities of this case make such an approach proper. I note









that this process ultimately leads to penalties in the order submitted by Mr Brookie

using a different approach.

[62]

Accordingly, I determine as follows:

On the RMA charge (charging document ending 0019) Ruapehu Alpine Lifts
Limited is fined the sum of $240,000. It will pay solicitor costs in
accordance with the Costs in Criminal Cases Regulations 1987 (fixed by the
Registrar if need be) and Court costs $130. Pursuant to the provisions of
s 342 Resource Management Act I direct that the fine less 10 percent Crown

deduction is to be paid to Manawatu-Wanganui Regional Council;

On the first Hazardous Substances Act charge (charging document ending
0049) Ruapehu Alpine Lifts Limited is fined the sum of $51,500. It will pay
solicitor costs in accordance with the Costs in Criminal Cases Regulations

(fixed by the Registrar if need be) and Court costs $130;

On the second Hazardous Substances Act charge (charging document ending
0054) Ruapehu Alpine Lifts Limited is fined the sum of $8500. It will again
pay solicitor costs in accordance with the Costs in Criminal Cases

Regulations (fixed by the Registrar if need be) and Court costs $130;

Finally, on the Health and Safety Act charge (charging document ending
0056) the Defendant is convicted and discharged subject to payment of
solicitor costs in accordance with the Costs in Criminal Cases Regulations

(ﬁxed by the Registrar if need be) and Court costs $130.

B P Dwyer ,
Environment Judge /
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HEALTH AND SAFETY REFORM UPDATE

Cabinet has made initial decisions about the
first phase of regulations to support the new
Health and Safety at Work Act, following
public consultation on proposals last year.

You can read the Cabinet papers on the MBIE
website at:

http:/www.mbie.govt.nz/what-we-do/
workplace-health-and-safety-reform/

development-of-regulations-to-support-the-
new-health-and-safety-at-work-act

Some of the content of the papers has been
withheld in order to protect the confidentiality
of the Transport and Industrial Relations Select
Committee process for the Health and Safety
Reform Bill. The Select Committee is due to
report the Bill back to Parliament by the end
of May.

A key decision made by Cabinet was to allow
the release of exposure drafts of the various
phase one regulations, and these will be
made available on the MBIE website as drafts
become ready.

The purpose of the exposure draft process
is to give interested parties an opportunity
to see how the new regulations will look and
get stakeholder feedback on whether the
decisions taken by Cabinet are accurately
represented in the regulations as drafted.
Expert industry input is also needed on
technical aspects of the regulations, to make
sure they are accurate.

The following draft regulations are expected
to be ready for release in early April:
> general risk and workplace management
> asbestos
> major hazard facilities
> redrafted regulations recently made under
the HSE Act:
- petroleum exploration and extraction

mining

adventure activities

An exposure draft of administrative
regulations will be released late April detailing
infringement offences and fees in phase

one regulations, and prescribe a standard
infringement notice.

An exposure draft of the regulations for
work involving hazardous substances is
expected to be ready for release around
November 2015.

An exposure draft of the worker participation,
engagement and representation regulations
will be released after the Bill has been
reported back to Parliament.
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MANAGEMENT OF RISKS ASSOCIATED
WITH HAZARDOUS WASTE

The Cabinet paper on regulations to support
the new HSW Act has noted the uncertainty
that exists around the application of HSNO
controls to waste products containing
hazardous substances. That Cabinet paper
propose that the new hazardous substance
regulations will

(i) apply to a waste product if it is reasonably
likely that the waste product is a substance
that meets the classification criteria for
substances with explosive properties,
flammable properties, oxidising properties,
toxic properties, or corrosive properties;

(ii) prescribe simplified requirements for the
workplace labelling of containers that
are used to store any waste product that
is, or contains, a substance that meets
the classification criteria for substances
with explosive properties, flammable
properties, oxidising properties, toxic

properties, or corrosive properties
labelling of containers that are used
to store hazardous waste; and

(iii) prescribe a simplified list of matters
to be included in safety data sheets for
any waste product that is, or contains,
a substance that meets the classification
criteria for substances with explosive
properties, flammable properties, oxidising
properties, toxic properties, or corrosive
properties.

Read the Cabinet paper at: http://www.mbie.
govt.nz/what-we-do/workplace-health-and-
safety-reform/development-of-regulations-to-

support-the-new-health-and-safety-at-work-

act

Refer to “Paper B: Specific regulatory matters”.
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NEW RULES FOR IMPORTERS AND
MANUFACTURERS OF HAZARDOUS

SUBSTANCES

The Environmental Protection Authority (EPA)
is currently consulting on new rules that would
require everyone who manufactures or imports
a hazardous substance to supply basic contact
information. The proposed new rules are part
of a wider plan to improve the regulation of
hazardous substances in New Zealand.

WHAT IS BEING PROPOSED?

Under the proposed new rules, anyone who
manufactures or imports products that are
considered ‘hazardous substances’ would
need to supply the EPA with their business
name and contact details.
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While all hazardous substances manufactured
or imported in or into New Zealand require
approval, often importers and manufacturers
meet this requirement by “self-assigning” to
an existing approval or group standard.

The information requirements proposed

will help the EPA better understand who is
involved in the trade of hazardous substances
in New Zealand. Over time, this information
should lead to improved compliance for the
management of hazardous substances.
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WHAT WOULD THE NEW RULES COVER?

The new rules will apply to products that
contain ingredients that are:

Explosive

Flammable

Corrosive

Toxic

Ecotoxic

V V. V V V V

Oxidising agents

Certain products are not covered by the
law for hazardous substances, such as
ready-to-eat food, medicines and many
manufactured items.

HOW CAN | MAKE A SUBMISSION?

Submissions can be made on the form provided
and emailed to: hsnotices@epa.govt.nz

You must make your submission by 28 April 2015.
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STATIONARY CONTAINER TEST
CERTIFICATES AND COMPLIANCE

PLANS

When issuing a stationary container system
test certificate, remember to always check
if a compliance plan is in effect.

WorkSafe has recently approved compliance
plans for stationary containers that are

of uncertain design specifications. As a
consequence, we have placed a condition on
the approval that restricts the duration of any
stationary container test certificate that may

be issued. Typically this condition restricts
the test certificate to one or two years.

The person in charge, who will hold the
compliance plan approval, should provide
this information to you. However it would
be prudent to ask anyway.

BACK TO CONTENTS PAGE
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IMPORT CLEARANCE TEST
CERTIFICATES FOR UNRTDG
CYLINDERS

We wish to remind test certifiers that the marking requirements for UNRTDG cylinders must
be strictly observed.

Test certifiers who are approved for cylinder importation under regulation 5A of the Compressed
Gases Regulations are asked to recheck the marking diagram of Attachment 9 of the Guide to
Gas Cylinders 2013 (see diagram below) and the specific directions of section 6.2.2.7 taken from
the UN Model Regulations 17th edition.

(m) n) )
25E D MF 765432
(©) ) @ @)
PW200 PH300BAR 62.1 KG 50 L
(@ (b) © (d) e
@ ISO 9809-1 F B 2000/12

In particular, you should note the statement of section 6.2.2.7.6 that:

“Other marks are allowed in areas other than the side wall, provided they are ... outer jacket.
Such marks shall not conflict with required marks.”

Accordingly the marks of other regulatory jurisdictions shall not appear within the marking map
area for the UN specified marks.
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PERIODIC TESTERS AND

CYLINDER IMPORTS

From time to time, a periodic tester will apply

to WorkSafe to extend his or her periodic
tester approval to cover one-off cylinders as
provided for under section 3.9 of the Guide
to Gas Cylinders. These are cylinders that
are not marked with a LAB number or a LAB

SP number and are identified when they are
brought in for filling or testing.

This extension allows the periodic tester to
stamp a LAB number on the cylinder where
the cylinder is an exact match to the approved
design with that LAB number on the register.
It is noted that in these cases, the LAB number
must be followed by the test station mark.

We note that this action, effectively provides
an import clearance for that cylinder.

However, WorkSafe wishes to be quite clear,
that this periodic tester extension does not
enable the tester to provide import clearance
for batches of cylinders under regulation 19.

BACK TO CONTENTS PAGE

HSNO PROSECUTIONS

In November 2014, Ruapehu Alpine Lifts were
successfully prosecuted for breaches of the
HSNO, Resource Management and HSE Acts.
The company was fined a total of $300,000
for the diesel spill that left Raetihi residents
without water for more than two weeks in
October 2013.

The HSNO charges related to failing to ensure
that a stationary container system was
maintained so that it contained a hazardous

substance without leaking and for failing to
ensure that an emergency response plan
was tested every 12 months. These breaches
resulted in fines of $51,500 and $8,500
respectively.

The sentencing notes of Judge BP Dwyer
are attached. They make salient reading.
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INTRODUCING GUIDANCE

AND STANDARDS

The Guidance and Standards team at
WorkSafe consists of 15 writers who are
tasked with producing guidance material

to inform audiences about good health

and safety practice, to describe options for
achieving compliance, and set out WorkSafe’s
expectations as the regulator.

In anticipation of the upcoming new legislation
- the Health and Safety at Work Act and

the Health and Safety at Work (Hazardous
Substances) Regulations - the Guidance

and Standards team is preparing a suite of
guidance on the new provisions.

This suite of guidance will comprise:
> An Interpretive Guide: Overview of
Changes and Transition

Fact Sheet: Test Certifier regime changes
Fact Sheet: New Inventory Requirements
Fact Sheet: New Workplace and Worker
Monitoring Requirements.

The Fact Sheets will be published once the
new Health and Safety at Work (Hazardous
Substances) Regulations are promulgated.
This is expected to be in the first half of 2016.

In addition, the team is reviewing more than
200 items of EPA and WorkSafe Guidance
to determine which guidance should be
updated, replaced or revoked. The outcomes
of this review will feed into the Guidance and
Standards future work programme.
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GOOD PRACTICE GUIDELINES FOR
THE AGRICULTURAL SECTOR

WorkSafe has published two new Good
Practice Guidelines for the agricultural sector:

Working safely with chemicals and fuels
on farms

This document gives guidance on the main
controls set under HSNO for chemicals and
fuels, including:

> pesticides

> herbicides

> fertilisers

veterinary medicines
cleaning products, like dairy sanitisers
post-harvest sanitisers

vV V V V

petrol, diesel and liquefied petroleum gas.

Above ground fuel storage on farms

This document gives guidance on the storage
of petrol and diesel on farms.
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IN THE DISTRICT COURT

AT TAIHAPE
CRI-2014-067-000070

MANAWATU-WANGANUI REGIONAL COUNCIL
WORKSAFE NEW ZEALAND
Informants

v

RUAPEHU ALPINE LIFTS LIMITED

Defendant
Hearing: 6 November 2014
(Heard at Ohakune)
Appearances: B Vanderkolk and M Blaschke for the Informant

Manawatu-Wanganui Regional Council
I Brookie for the Informant Worksafe New Zealand
J Parker for the Defendant

Judgment: 06 November 2014

NOTES OF JUDGE B P DWYER ON SENTENCING

[1] Ruapehu Alpine Lifts Limited (the Defendant) appears for sentence on
four charges arising out of a spill of diesel oil from the Turoa Ski Field which
occurred in September 2013. However, some of the charges predate that date and

arise out of information obtained when investigating the September 2013 spill.

[2]  In summary the charges are that:

e Firstly, between 25 and 28 September 2013 the Defendant discharged diesel
to land in circumstances where that contaminant may have entered water.
This charge involves breach of ss 15(1)(b) and 338(1) Resource Management
Act 1991 (RMA). It is brought by the Manawatu-Wanganui Regional

MANAWATU-WANGANUI REGIONAL COUNCIL WORKSAFE NEW ZEALAND v RUAPEHU ALPINE
LIFTS LIMITED DC CR1-2014-067-000070 [06 November 2014]













Council (the Regional Council) and carries a maximum fine of $600,000

(charging document ending 0019):

o Secondly, between 26 April 2008 and 27 September 2013 being the person in
charge of a stationary container system the Defendant failed to ensure that the
system was maintained so that it contained a hazardous substance without
leakage. This charge involves breach of ss109(1)(e)(i) and 114(1)
Hazardous Substances and New Organisms Act 1996 (the Hazardous
Substances Act). It is brought by Worksafe New Zealand (Worksafe) and
carries a maximum fine of up to $500,000 and $50,000 per day for a

continuing offence (charging document ending 0049):

¢ Thirdly, between 21 October 2011 and 21 October 2013 the Defendant being
a person in charge of a place to which Part 4 Hazardous Substances
(Emergency Management) Regulations 2001 applied it failed to ensure that
an emergency response plan was tested every 12 months. This charge
involves breach of ss 109(1)(e)(ii)) and 114(1) Hazardous Substances Act.
Again it is brought by Worksafe and carries a maximum fine of $500,000 and
up to $50,000 per day for a continuing offence (charging document ending
0054):

e Finally, between 27 September 2013 and 11 October 2013 that being the
controller of equipment under the Health and Safety in Employment
(Pressure Equipment, Cranes, and Passenger Ropeways) Regulations 1999
the Defendant failed to take all practical steps to notify Worksafe of a diesel
spill as soon as possible after the event. This charge is brought by Worksafe
and involves breach of s 50(1)(c) Health and Safety in Employment Act 1992
(the Health and Safety Act). It carries a maximum penalty of $250,000
(charging document ending 0056). |

(3] The Defendant has pleaded guilty to all four charges and is hereby convicted

of all four accordingly.













[4] The Defendant has operated ski fields on Mt Ruapehu in the
Tongatiro National Park since 1953. It currently manages and operates the ski field
at Turoa under a concession from the Department of Conservation. As part of that

operation it uses diesel which must be stored on the ski field, primarily to power its

chairlifts.

[S]  In 2006, the Defendant upgraded its diesel storage and reticulation system by
replacing in ground tanks with an above ground tank system known technically as an
above ground stationary container system (the container system or the system). The
container system was designed and installed by a company called Petroleum
Services Limited (PSL) which specialises in this work. After some teething
problems with diesel flow a booster pump was added to the container system by PSL
in October 2006. The booster pump outlet was connected to the diesel piping system
by way of a metal T piece adaptor connected to two flexible hoses each of which in
turn was connected to solenoid valves serving the two delivery lines leading to fuel

dispensers on the ski field.

[6]  After its initial installation in 2006, PSL undertook scheduled maintenance of
the system until 2008 at which time the Defendant took over maintenance using its
own staff, That was the situation which prevailed up until September 2013 when the

spill of diesel which led to these charges occurred.

[71  The spill happened sometime between 10.30 pm on 26 September and
6.00 am on 27 September. After a delivery of diesel had been pumped to the ski
field chairlift the booster pump continued to operate even though the solenoid valves
had closed. This built up pressure in the system which ultimately led to one of the
flexible hoses attaching the pump to the reticulation pipes becoming detached,
spilling diesel into the environment. Just over 19,000 litres of diesel were pumped
out during this process. Ski field staff discovered that the booster pump was still
operating at 6.00 am on the morning of 27 September and turned it off. By 7.00 am
it was or should have been apparent that a reasonably significant spill of diesel had
occurred. There were visible signs of a slick on the side of the diesel tank and

according to the summary of facts a distinct smell of diesel could be detected.













[8] On 30 September 2013, Rangitikei District Council received two complaints
that the Raetihi water supply was contaminated and on 1 October the
Regional Council received a complaint about a diesel spill in the Makotuku Stream.
The diesel discharge from the ski field had entered the wider water system via a
storm-water drain located near the container system. Regional Council staff who
attended the site that day observed a strong diesel smell together with obvious

contamination points and flow paths.

9] Subsequent investigations established a number of deficiencies in the
container system. Two critical deficiencies were the absence of pressure relief
valves on a section of delivery hose and the use of non industry approved
hose clamps which led to the delivery hose separating from the hose tail on the pump

thereby resulting in the spill.

[10] The Defendant acknowledges ultimate responsibility for these failures as it
must, although it points to the fact that it relied on PSL’s expertise in designing and
installing the system. Even accepting that, it is apparent that there were failures on
the part of the Defendant which were contributors to this offending and the

consequences which flowed from it.

[11] In light of that background I turn to consider a number of legal issues

relevant to all aspects of this sentencing,

[12]  The first is the interrelationship of these charges brought by two different
prosecutors under three separate Acts of Parliament. The prosecutors have agreed
that the charge laid by the Regional Council under RMA ought be treated as the
lead charge because it involved a significant spill into a national park and the

contamination of a town water supply. It carries the heaviest penalty.

[13] However, it is also necessary to recognise that the offending to which the
Defendant has pleaded guilty involves breaches of legislation aimed at different
issues namely, protection of the environment, dealing with hazardous substances and
workplace safety. Although the Hazardous Substances Act and Health and Safety

Act prosecutions are regarded as being secondary to the RMA charge in this case,













they are nevertheless, significant charges which must be marked by appropriate
penalties. That process is complicated a little further in that Worksafe identifies the
charge of failing to maintain the container system (charging document ending 0049)

as the lead charge insofar as the Hazardous Substances Act and Health and Safety

Act charges are concerned.

[14] 1 must adopt the usual sentencing practice in this case of identifying
appropriate starting points for each of the charges. There is some difference between
counsel and myself as to where I go from there, counsel having agreed on the
identification of starting points on both sets of charges and then making an
adjustment for what is commonly referred to as totality at that point before making
further adjustments. With respect to counsel I disagree with that process, although I

am not sure that my disagreement will have any practical effect on final outcome.

[15] The process of adjusting the end calculated penalty is to ensure that any fines
imposed are proportional to the circumstances of the offending and the offender.
That is the final step in the sentencing process after all other adjustments have been
made. That is abundantly clear from paras [78] and [141] Hanham & Ors’ to which

counsel have referred in these proceedings.

[16] Accordingly, I consider that the appropriate process to be adopted in respect
of all the charges is to assess starting points for each set of charges, that is the RMA
charge on the one hand and the combined Hazardous Substances Act and Health and
Safety Act charges on the other. To then make adjustments from the starting points
calculated having regard to the aggravating and mitigating factors applicable to each
set of charges and to then calculate what the end penalty should be. Then finally
before imposing the end penalty to make any adjustment to the penalties so that the

final fines are not disproportionate when considered in totality.

[17]  The next issue which I have considered arises out of overlap which occurs
between the various charges. The most obvious example of this is the Defendant’s
failure to adequately maintain the container system over the five year period from

when PSL ceased maintenance and the date of the offending. Mr Vanderkolk put

! Department of Labour v Hanham (2009) 8 NZELC 93,095; (2008) 6 NZELR 79.













some emphasis on that failure and identified it as an aggravating factor in the RMA
offending. I agree that would normally be the case. However, the failure to maintain
the system over that five year period is also the subject of the Worksafe charge
(charging document 0049) and is identified by Worksafe as the lead charge in its set

of charges.

[18] It appears to me that if the failure to maintain is to be both an aggravating
factor in the RMA prosecution and the subject of separate prosecution under the
Hazardous Substances Act there will have effectively been double penalisation of the
Defendant. To avoid that I will not treat the failure to maintain the system as a factor
which adds to the starting point nor as an aggravating factor in the RMA charge but
will rather consider that aspect of the offending when -considering the
Hazardous Substances Act charge. 1 accept that it is certainly a matter of context

having regard to the RMA charge.

[19] In considering all of the charges I am obliged to have regard to or apply
various relevant provisions of the Sentencing Act 2002. I do not propose to set them
out in full in this decision. For the sake of completeness I record that I have had
regard to the purposes and principles of sentencing and the relevant aggravating

factors identified in ss 7, 8 and 9 Sentencing Act.

[20]  The Defendant has advised that it has insurance cover which will enable it to
meet claims from persons who suffered damage as a result of this offending. A
number of claims have been paid and others remain under process. I note that the
Defendant’s insurer made payment of the Regional Council’s clean up costs of
$135,000 immediately upon receipt of an account. Such payments clearly fall into
the category of amends under s 10 Sentencing Act. None of the parties to these
proceedings suggested that a sentence of reparation was appropriate in this case.
Clearly, due to the multiplicity and possible complexity of any reparation claims
such matters are best dealt with by other means in accordance with s 32(3)
Sentencing Act. I do propose to give some credit in sentencing for amends by way
of payments which have been made by the Defendant’s insurer although obviously

not on a dollar for dollar basis.













[21] Finally, in terms of legal issues I record that no suggestion has been made on
the Defendant’s behalf that its financial capacity precludes it from meeting fines in

the amounts suggested by the prosecutors.

[22] 1 now turn to consider appropriate starting points and penalty considerations

for the various offences, commencing with the RMA charge.

[23] The environment affected by the discharge includes Tongariro National Park.
That in itself is a matter which adds to the gravity of this offending. Not only is it a
national park, it is a cultural and natural world heritage site and a site of immense

significance to Maori and indeed to New Zealanders generally.

[24] The Park is administered by the Department of Consetrvation for conservation
purposes. Section 4 National Parks Act 1980 seeks to preserve national parks as far
as possible in their natural state. The Defendant is undoubtedly aware of the
sensitivity of this environment. I concur with the observation contained in the victim
impact statement filed on behalf of Ngati Rangi that those who are on Ruapehu have
an obligation to make sure that everything they do is beyond reproach and of a

standard exceeding excellent. The Defendant has failed in that obligation.

[25] The environment affected by this offending extends beyond the
National Park, however. It should be noted that the word environment is defined in
RMA as...including people and communities... so that effects on the surrounding
community must also be taken into account in assessing the effects of this offending

on the environment. Those effects arise at a number of levels.

[26]  There was contamination of the soil in the area of the diesel spill albeit in a
highly modified part of the Park. I understand that the contaminated soil has been
collected and cleaned and awaits final disposal in accordance with direction from

iwi. Residual traces of diesel in the soil are expected to vaporise over time.

[27]  There was significant damage to the natural water systems where the diesel
discharged. The diesel entered the headwaters of the Makotuku Stream. The

Makotuku is habitat to numerous native species of water life including eel (which are













relied on for food by iwi) and the endangered blue duck, among others. Diesel from
the leak covered the headwaters and flowed downstream resulting in a reduction of
stream biodiversity. Re-establishment of the stream biota to the level which existed
before the leak is estimated to take multiple years and is considered by the

Department of Conservation to be a major and ongoing effect.

[28] In addition to its natural values the Makotuku Stream is the source of the
reticulated water supply for the Raetihi township. As a result of this spill all of
Raetihi’s reticulated water was cut off for 11 days from 2 October 2013 and
drinking water was unavailable for 20 days. The consequences of this ranged from
inconvenience to severe risk and are detailed in victim impact statements from the
Waimarino-Waiouru Community Board, Ngati Rangi and Uenuku iwi. The adverse

effects are too numerous to list in detail but I give a number of examples:

e Many people drank the contaminated water. It was complaints from the
public about the water which led to investigation by the District Council and
the Regional Council and then closure of the system. The victim impact
statement of Uenuku reported instances of health effects particularly on

children;

e The Raetihi community was at severe risk without full fire fighting capability

for 11 days;
e Accommodation and food providers had to close and turn away bookings;

e Community organisations and marae had to carry the costs of setting up

community shower, feeding and washing arrangements.

In general a wide variety of personal hardships and inconveniences was experienced

in the community.

[29] Finally in this regard I refer to the cultural impacts identified in the victim
impact statements of Ngati Rangi and Uenuku. Both iwi identify the central

importance of Ruapehu and its waterways to them. The deep offence which has been













occasioned to them is apparent in their statements. They consider that they have
failed in their obligations to protect this environment. These impacts are

environmental effects which I am obliged to take into account in this sentencing.

[30] What is the culpability of the Defendant for the effects on the environment
which have been identified? Mr Vanderkolk submits that the Defendant did not
operate the stationary container system in a manner where it could be said that it was
conscious of the risk its contaminants posed to the environment. It is apparent that a
maintenance report by PSL in 2008 had identified likely downstream failures in the

system.

[31] A number of disturbing aspects of the offending emerge from the material
which I have considered including that contained in an affidavit from the
Defendant’s operations manager Mr C L Thrupp who was advised at 7.30 am on 27
September that the booster pump had been running and that a hose had come off. On
inspection he noticed a wet strip down the side of the diesel tank. He says that he
did not smell any diesel nor see any signs of diesel on the ground. He was then
advised that the diesel tank was empty or near empty. He says that that did not ring
any alarm bells because he had found no evidence of a spill and the tank had run out

of fuel from time to time before. No further action was taken.

[32] On Monday 30 September Mr Thrupp was advised that a manual tank
reconciliation showed about 15,000 litres of diesel was missing. Apparently that did
not ring any alarm bells as the reconciliation had been out in the past. Mr Thrupp
was also advised by the Defendant’s maintenance manager that he had seen some
staining on the ground. There was apparently no follow up then nor on the next day
1 October. It was the following day, Wednesday 2 October, that Regional Council

staff discovered the stream contamination.

[33] It is not clear whether the lack of knowledge evidenced by Mr Thrupp as to
the discharge and the potential spill of diesel was the Defendant’s situation. It may
well be that other staff members had smelt the contamination and knew of it. That is
what is contended in the prosecutors’ summary of facts which states that the

Defendant knew of the amount of diesel spilled on Saturday 28 September. I do not













think that any inconsistencies in that regard need to be resolved. Even on the basis
of the information contained in Mr Thrupp’s affidavit it is apparent that the

Defendant’s response to the diesel spill was totally inadequate.

[34] The combination of a running pump, an empty diesel tank and a blown hose
which was known to the Defendant’s staff members on 27 September obviously
required immediate and vigorous investigation. That was not done. It is significant
that when Regional Council staff arrived on site on 2 October they observed a strong
diesel smell and obvious contamination points. It is reasonable to expect that had the
Defendant’s staff conducted a thorough site investigation on 27 September these
things would have been obvious to them as well. As a consequence the discharge
remained undetected for five days during which time the residents of Raetihi were

drinking the contaminated water.

[35] In looking to fix a starting point for penalty on this charge I have considered

the various comparative cases referred to by counsel.

[36] In Southern Storm Fishing (2007) Ltd v Nelson City Council’ which involved
the discharge of a limited amount of fuel into Nelson Harbour, Young J rejected a
primarily volume based approach to calculation of penalty for maritime discharge
offences. He identified other relevant factors such as degree of fault, spread of
contaminant, environmental damage and the Defendant’s response which should be

taken into account. A number of those ate relevant in this case.

[37] Auckland Regional Council v Gubbs Motors Ltd involved a discharge of
18,500 litres of diesel caused by vandals or thieves damaging a tank. There were
widespread effects on marine vegetation and wildlife. River contamination led to cut
off of the Warkworth water supply for three weeks, similar to this present case. The
maximum penalty available at the time of the Gubbs’ case was $200,000. Judge
Moore in that case adopted a penalty starting point of $70,000 or just over one-third

of the maximum:.

z [2011] 1 NZLR 715; [2011] NZRMA 143 (HC).
DC Auckland CRN08088500246, 20 March 2009.













[38] It is apparent from reading the decision that the offending in Gubbs was
considerably less serious than the present offending for a number of reasons. There
was limited culpability on the part of the defendants with the actions of vandals
being the primary cause of the discharge. Environmental effects in Gubbs were
limited primarily to loss of vegetation. There were no community effects of the kind
experienced here as the Council was apparently able to provide water from another
source. There were no cultural effects of the kind experienced here. No one drank
contaminated water. Although the defendant’s initial response in Gubbs was

inadequate that situation was short lived.

[39] The third case referred to by counsel was Maritime New Zealand v
Prosafe Production Services PTE Ltd® which again issued at a time when the
maximum penalty for offending of this kind was $200,000. The defendant in that
case spilled 30,000 litres of oil into the sea from an offshore drilling platform over a
period of only three minutes, as the result of staff inattention. The Judge took a
starting point in that case of $150,000 or 75 percent of maximum penalty. The
rationale for such a high level of starting point was the need identified by the Judge
to assertively denounce offending in the marine area and to promulgate a message of

deterrence of offending by offshore drillers in the marine environment.

[40] To some extent I concur with Mr Vanderkolk’s submission that there is a
similar need to assertively denounce and deter offending by commercial operators in

a national park.

[41] Finally, I refer to Maritime New Zealand v Daina Shipping Company’ cited
by Mr Vanderkolk. In that case the Court took the starting point of $450,000 from a
potential fine of $600,000 being the same amount available as in this case. I find
Daina of little assistance however. It seems clear in that case that the starting point
was agreed by counsel. I think it is clear that the extent of environmental damage
was even greater than was present here and is longer lasting although the defendant’s

culpability may have been less.

; DC New Plymouth CRI-2008-043-2447, 7 July 2009,
DC Tauranga CR1-2012-070-1872, 26 October 2012.













[42] None of the identified cases are on all fours with the offending in this case

although there are some parallels which may be drawn between them. However, the

combination of the following factors:

¢ Ahighly sensitive environment of national and international significance;
e Arange of adverse effects including some of the most serious kind;
e A slow and inadequate response to the discharge by the Defendant,

leads me to the view that a starting point for penalty of $375,000 is appropriate.

[43] That figure represents approximately 60 percent of the maximum penalty
available, marking the seriousness of the offending. It contains an element of
deterrence insofar as commercial operators in national parks or similar environments
are concerned, reflecting the need for them to manage their businesses to the highest

environmental standard.

[44] The Defendant is entitled to appropriate reductions from that figure to reflect
mitigating factors. It is apparent from a letter provided by the Department of
Conservation Partnership Manager Tongariro, that prior to this offending the
Defendant had conducted itself in a diligent and professional way in the manner in
which it conducted its concessions in the National Park over a period of 37 years. It
has no previous convictions for RMA offending. It is apparent that the Defendant
participated actively in the community response to the closure of the water supply
thereby demonstrating remorse.  Its insurance payout enabled immediate
reimbursement of Regional Council clean up costs and may lead to reparation of
losses by those in the community who suffered them. I consider that a reduction
from starting point in the order of 15 percent adequately reflects those factors. The
Defendant is entitled to a further reduction from that point in the order of 25 percent
to reflect its early and prompt guilty plea. Those reductions lead to a penalty of
$240,000 on the RMA charge.













[45] Turning now to the charges brought under the Hazardous Substances and
Health and Safety Acts. I note that Mr Brookie has categorised the charge of failing

to maintain the stationary container system as the lead or most serious of the charges

brought by Worksafe.

[46] The purpose of the Hazardous Substances Act is to protect the environment
and the health and safety of people and communities by preventing or managing the
adverse effects of hazardous substances. The Defendant was responsible for
managing a stationary container system holding 40,000 litres of diesel in a highly
sensitive environment. Diesel is a human toxin and carcinogen. It is an acute
aquatic toxicant. For obvious reasons it was incumbent on the Defendant to properly

manage and maintain the system.

[47] As 1 have observed previously, the container system was maintained by PSL
for a period of about two years after installation. That company is a specialist in the
design, installation and maintenance of such systems. In 2008, the Defendant took
over the maintenance itself. The Defendant’s staff included a plumber and gasfitter,
electricians, mechanics and the like but apparently not people with expertise in these
systems. Mr Parker concedes that the Defendant did not maintain the system using

appropriate and properly qualified people as it should have.

[48] The extent of maintenance checks carried out by the Defendant’s staff
appears to have been monthly visual checks of the interface between the tanks and
outlets by the Defendant’s maintenance manager. Mr Parker contends that other
undefined maintenance and upkeep was undertaken at regular intervals by staff
whilst acknowledging that this was not best practice. The Defendant is not able to
produce any records establishing the extent of its maintenance practices. It is
apparent that mandatory annual maintenance checks by an approved contractor were
not undertaken. It is further apparent that the container system was in a state of
disrepair at the time of the spill in a number of respects including faulty sensors and
a waterlogged relay switch which appears to have been a significant contributor to

what happened.













[49] Worksafe acknowledges that there were deficiencies in the design and
installation of the stationary container system by PSL which were also critical to
what happened in this case. But it seems clear that inadequate maintenance was also

a significant factor in the failure of the system giving rise to the discharge.

[50] The following factors lead me to categorise the offending under the

maintenance charge as at least moderately serious:

e The fact that the stationary container system was established in an
environment which is particularly vulnerable to damage from hazardous

substances;

e The prolonged nature of the maintenance failure which persisted over a

period of five years;

e The fact that a spill actually occurred so that the maintenance failure had
direct consequences in terms of failure to contain the hazardous substance

which the container system was supposed to do.

I have not looked to consider wider environmental consequences under this

particular head as I have dealt with those in the RMA context.

[51] The maximum fine for this offending is $500,000. Mr Brookie suggested an
initial starting point for penalty considerations before any totality adjustment of
$135,000 to $150,000. The only comparative case to which he was able to refer was
Dunedin City Council v Duong® relating to storage of hazardous substances. It

provides little guidance in this case.

[52] Ultimately, I consider that a starting point in the range suggested by
Mr Brookie adequately marks the seriousness of the offending. Arguably the figure
could have been much higher in light of the consequences of this offending. But I
consider that the contribution of the design and installation failures to a system

failure make a starting point in the range identified by Mr Brookie appropriate and I
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will adopt the sum of $135,000. I consider that the $70,000 submitted by Mr Parker
fails to adequately mark the seriousness of the offending particularly having regard

to its duration.

[53] Worksafe has advanced its submissions on the basis that the failure to
maintain charge is the lead charge in its portion of these proceedings. Mr Brookie
then suggests starting points of $15,000 on the charge of failing to ensure that an
emergency response plan was tested every 12 months under the
Hazardous Substances Act and $10,000 on the charge of failing to notify Worksafe
of the diesel spill as soon as possible after the event. He has taken a global approach
to this offending as is frequently done. That approach gives an all up combined
starting point on the Worksafe charges of $160,000. Mr Parker on the other hand has
suggested starting points of $10,000 and $5000 respectively on the Hazardous
Substances and the Health and Safety Act charges.

[54] I will adopt the $15,000 figure advanced by Mr Brookie in respect of the
emergency response plan. I consider that it is appropriate that a penalty of some
consequence be imposed on this offence, notwithstanding the secondary nature
which Worksafe has attributed to it in its sentencing hierarchy and the global
approach which it has taken to overall penalty on its charges. It is reasonable to ask
the question, if a tested emergency response plan had been available and executed
when this discharge occurred, would the consequences of the offending have been

what they were?

[55]1 I will convict and discharge the Defendant on the remaining charge under the
Health and Safety Act. Both Mr Brookie and Mr Parker recognised that this

particular offence is at the lesser end of the scale in terms of seriousness.

[56] In the context of the overall offending I determine that the combined
starting point of $150,000 for the two remaining Worksafe charges is appropriate for
this group of charges.

[57] That leads to the issue of credits for mitigating circumstances. Worksafe

acknowledges two relevant circumstances in this instance. Firstly, co-operation with













Worksafe’s investigation and an indication that the Defendant would make three of

its staff available to give evidence in proceedings which Worksafe has brought

against PSL. Secondly, assistance with clean up efforts.

[58] Mr Brookie suggests that the appropriate discount for these factors is in the
order of 25 percent of starting point. Mr Parker concurs with that assessment. I
disagree and I determine that a discount of 15 percent consistent with that allowed
on the RMA charge adequately reflects these factors. The Defendant is entitled to a
further discount from that point in the order of 25 percent on account of its prompt
guilty plea. That would give a penalty outcome on the two Worksafe charges of

$86,000 for the lead charge and $9500 on the remaining charge.

[59] Finally, I consider the overall sentencing outcome and whether the final
outcome is proportionate to this offending and this offender. In doing so I
acknowledge again the complicating factors brought about by the facts of this case

giving rise to multiple charges under different Acts of Parliament.

[60] The combined sentences which I have determined total $335,500. Looking at
the offending overall I determine that the imposition of cumulative penalties totalling
$300,000 is an appropriate outcome. I propose making an adjustment against the
final penalties imposed on the Hazardous Substances Act charges, leaving the lead

charge under RMA at the original figure I had arrived at.

[61] T do not intend to diminish the significance of the Worksafe charges in
adopting that process. I have set out clearly in this decision what I considered
appropriate starting points and end points for those charges. Nor do I intend to imply
in some way that RMA legislation takes priority over the other two Acts. However,
the parties have agreed that the charge laid by the Regional Council is the
lead charge in these proceedings. The adverse effects on the community which I
have identified and considered under the RMA charge, in my view, should be
marked by an appropriate payment to the prosecuting authority representing that
community namely the Regional Council. 1 consider that the particular

circumstances and complexities of this case make such an approach proper. I note













that this process ultimately leads to penalties in the order submitted by Mr Brookie

using a different approach.

[62]

Accordingly, I determine as follows:

On the RMA charge (charging document ending 0019) Ruapehu Alpine Lifts
Limited is fined the sum of $240,000. It will pay solicitor costs in
accordance with the Costs in Criminal Cases Regulations 1987 (fixed by the
Registrar if need be) and Court costs $130. Pursuant to the provisions of
s 342 Resource Management Act I direct that the fine less 10 percent Crown

deduction is to be paid to Manawatu-Wanganui Regional Council;

On the first Hazardous Substances Act charge (charging document ending
0049) Ruapehu Alpine Lifts Limited is fined the sum of $51,500. It will pay
solicitor costs in accordance with the Costs in Criminal Cases Regulations

(fixed by the Registrar if need be) and Court costs $130;

On the second Hazardous Substances Act charge (charging document ending
0054) Ruapehu Alpine Lifts Limited is fined the sum of $8500. It will again
pay solicitor costs in accordance with the Costs in Criminal Cases

Regulations (fixed by the Registrar if need be) and Court costs $130;

Finally, on the Health and Safety Act charge (charging document ending
0056) the Defendant is convicted and discharged subject to payment of
solicitor costs in accordance with the Costs in Criminal Cases Regulations

(ﬁxed by the Registrar if need be) and Court costs $130.

B P Dwyer ,
Environment Judge /































